A DVANCEMENT
—\ProjEcCT

VIA OVERNIGHT MAIL AND FACSIMILE: 6146440649

Januay 23,2007

Honorable Jennifer Brunneg
Ohio Secretary of State
180E. Broad Street
Columbus OH 43215

RE: Establishing Uniformity in Ohio® Provisiond Ballot Rules
Dear Secretary Brunne:

Please accept these recommendaionson behdf of Advancement Project” regarding
public access to names of Ohio voters who cast provisond bdlots and to establish
uniform procedures for categornzing rejected provisond bdlots. Advancement Project
respectfully requests tha youissuea Directive to al Ohio countes requiring them to
allow access to the names of voters who cast provisiond bdlots and to disclose the
reasonsthey reject provisiond bdlotsin acongstent manne. We bdieve these
recommendaionsoffer oppatunities for uniformity in Ohio@ provisiond bdlot rules.

During therecent recountin the 15" Congressiond District in Ohio, the Franklin County
Board of Elections onthe advice of the prosecuting attorney@ office, refused to release
the names of voters whos provisond bdlots were rejected in the November 2006
Genera Election. Franklin County based thisrefusal on the provisiond bdlot section
incorporated in the Help American Vote Act of 2002 (HAVA).? We strongly disagree
with the Prosecutor@ interpretation of HAVA. There was no congressiond intent for
HAVA to prohibit access to public information typically accessible unde Ohio® Public
RecordsAct.®

' Advancement Project is a non-partisan, national civil rights and racial justice organization that is actively
involved in the Ohio Voter Protection Coalition with local and national organizations conducting voter
grotection activities in Ohio.

Help America Vote Act of 2002, 42 USC § 15482 (2002).
> O.R.C. § 149.43. Availability of Public Records (2006).



Ohio@ 88 counies have notuniformly interpreted this HAVA provision to prohibit
absolutely this access to provisiond votersOnames. Thiswas made clear to uswhen we
received different responses to our public recordsrequest for thisinformation. Similarly,
the Ohio counteslack uniformity in categorizing the basis for rejecting provisiond
bdlots.

It isimportant tha the Secretary of State address theissue of public access to names of
voters who cast provisiond bdlotsto providetrangparency in the provisond bdlot
process and to establish uniformity throughoutthe state of Ohio in provisiond bdlot
procedures.

Ohio® Public Records Act

The Ohio Public Records Act imposes two primary obligationsuponpubic offices: Qo
provide prompt ingoection of public recordsOand (provide copies of puldic records
within areasonable period of time.O These obligationsprovide the puldic with two
primary rights, Qorompt inspection of public recordsOand Qherightto copies within a
reasonable period of time.3 Ohio& Public RecordsAct isto be condrued liberaly to
permit access to records of state government.® Thus, in ingances where disclosure of
public recordsis deemed a (xlose call,Opublic officials should disclose the records®
Where Ohio law Gxpressly states that specific records of a public office are puldic, it
does not mean that all other recordsof tha office are protected from disclosure.3
Moreover, Ohio law is clear tha when certain information is exempt, Ga public office
may redact the exempt portion; butthe remainde of therecord must bedisclosed.O
Findly, in Ohio, records notfitting clearly under an exemption mugt bedisclosed.

Help America Vote Act of 2002Pr otects Voters and their Personal Information

TheHelp America Vote Act was passed by Congress and signad into law on Octobe 29,
2002. HAVA indudd therequirement tha states provideindividuds who declare they
are registered votersin ajurisdiction butwhose name is notlisted onthe voter rolls with
aprovisond bdlotin federal elections This provisionisviewed as afail-safe measure
to guaantee that all voters have an oppottunity to cast abdlot tha will be counted, if the
individud@ bdlot is deemed digible unde state law.

Additiondly, HAVAG provisiond balot section requires states to provide a Oree access
systemOfor voters who cast provisiond bdlots to determine whether ther bdlots were
counted or rejected and, if rgjected, thebasis for thisregection.
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Therelevant statutory language states:

(5)(A) At thetime tha an individud casts a provisiond
bdlot, theapproprate State or local election official shdl
give theindividud written information tha states tha any
individud who casts a provisiond bdlot will beable to
ascertain unde the system established unde sub-
paragraph (B) whether the vote was counted, andif the
vote was not counted, thereason tha the vote was not
counted.

(B) Theappropriate State or local election official shdl establish
afree access system (such as atoll-free telephore number
or an Internet webgte) tha any individud who casts a
provisiond bdlot may access to discover whether the vote
of that individud was countd, and, if thevote was not
counted, thereason tha the vote was not counied.

42 USC ©15482,2 302a)(2002.

HAVA continuesin relevant pat:

Theappropriate State or local official shdl establish and
maintain reasonable procedures necessary to protect the
security, confidentiality, andintegrity of pe'sond informa-
tion collected, stored, or otherwise used by thefree access
system established unde paragraph (5)(B). Accessto
information aboutan individud provisond bdlot shdl be
restricted to theindividud who cast the bdlot.

Id.

HAVA Does Not Prohibit Accessto Names of Voters Who Cad Provisional Ballots

HAVA does not prohibit access to the names of voters who cast provisond bdlots.

Ohio election officid sOrefusal to release the names of voters who cast provisiond bdlots
during arecent recountisincongstent with HAVA® intent and corflicts with Ohio®3
Public Records Act requiring disclosure of doauments not clearly fitting unde any
exemption. Ohio election officialsOrefusal to disclose public recordsis also incongstent
with the current administration® god of Gree, fair, open and honest electiongdin Ohio.

HAVA envisioned tha provisiond balots would be a Gail-safe measureOto guaantee
tha all eligible voters who cast avalid bdlot would have thar vote counied. Interpreting
HAVA to permit states to restrict access to the names of voters who cast provisond
bdlots obgructs an important objective of HAVA. This restriction removes the Gail-safe
measureOfor voters whose provisiond balots may have been illegaly rejected because it
provides no oppotunity for thar advocates to investigate and identify wrongful



rejectionsthat may be assodated with theillegd purging of voters. Informed advocacy
on behdf of provisond votersis frugrated when access to the names of the voters whose
provisiond balots are notcounted is denied. Thisisthe @&hecks and baances systemO
by which our county is defined.

TheWashington State Democratic Party raised this precise disclosure issuein a 2004
lawsuit broughtagang the King County Records Electionsand Licendng Services
Division when election officials refused to release the names of provisiond voters.™
King County argued tha while al other lists of registered voters were public records
HAVA prevented disclosure of the provisond bdlot voter list. The Supeior Court of
King County, Washington disagreed with the courty@ interpretation of HAVA. Insead,
the Supeior Court of King County, Washington ruled, GHAVA only precludes disclosure
of for whom (or for what) the provisiond voter voted, not whether tha voter@ balot had
been counted or theidentity of tha provisiond voter.O This ruling is congstent with our
interpretation of HAVA. While we recognize that a Washington state ruling is not
controllingin relation to Ohio matters, we offer it here as an example of an interpretation
tha serves the best interests of voters and at the same time protects thar persond
information. Thisistheonly court decision onthis subject of which we are aware.

The Congressiond Record of HAV A reveals when legid ators were drafting thefree-
access section of HAVA, thedrafters were primarily concerned with keeping votersO
persond information, submitted unde identification requirements for casting a
provisiond bdlot, private. Senaor Feingein® specific pumpose for offering an
amendment to the provisiond bdlot persond information section of HAVA was
safeguading persond information since identity theft is consdered oneof the naion3
fastest growing crimes.**

A review of Ohio@ relevant voter information disclosure laws reveals that Ohio law
permits public access to voter records For ingance, voter registration applications
submitted by applicants are open to the public for ingection at thelocal boads of
electionsduring busness hours, in the presence of boad employees.”> Ohio law permits
public access to the statewide voter registration database which indudes a Groter@ voting
history.3* This disclosure allows access to non-persond voter information, such as
name, address, voting location and voting history. Trangarency iscritical to maintaining
integrity in the election process.™

HAVA mandaes tha persond information obtained from provisiond voters mus be
protected. Since an Ohio voter casting a provisional balot isrequired to provideat |east
oneof thefollowing persond doauments: his driversQicense number, last four digits of

1Y ¢y ki \gp"UC\g'F go get cveRet  "xOMpi "EqupV{ "Tgeqt f u"Groevapu( "Niegpukpi "Ugt xkegu' F kxkukap.”
Case No. 04-2-36048-0 SEA (Nov. 16, 2004).

i Help America Vote Act 0of 2002, S. 1142, 107th. Cong. §, 2" Session (2002); wg'cng'S. 2516, 107th
Cong. §, 2nd Session (2002).

'20.R.C. § 3503.13. Access to registration forms and statewide voter registration database; digitized voter
signature list. (2006).

¥ O.R.C. §3503.15. Statewide voter registration database (2006).

' Mt g{ "xOHt cprmp "Equpy{ "Dact f "ghGroedgpy, Case No. 06 CV 15963, 7 (2006).



his sodal security number, copy of utility bills, bank statements, paychecks or other
persond doauments for identification purposes when voting, confidentiaity is critical and
of utmog importance. TheHAVA mandaed free access system permits only voters who
cast provisond bdlots to access the system to deerminewhether thar provisond bdlot
was counted or rejected since this information may reveal avoter® persond information.

Prior to the Boards of Electionsallowing publc access to voter files, pesond
information, such as sodial security numbers, driver@ license nurmbers and any other
persond, identifyinginformation mug beredected. Any additiond portion of the record
mug bedisclosed.™® Hence, avoter@ persond information and how a voter votesis kept
strictly confidential.

ThroughoutOhio, countes lack uniformity on disclogng the names of voters who cast
provisond bdlots tha are counied or rgected. The Franklin County Board of Elections
refused to release this information when requested to do so during therecountof the 15"
Congressiond District. To thecontrary, Cuyahogaand Montgomery counies have
disclosd thisinformation in our recent public recordsrequest and still complied with
HAVA. Inboth ingdances, theinformation provided by these two counies was limited to
the provisiond votersCnames and whether the balot was counied or rejected. In both
ingances, county election officials provided information for thebasisfor rgjections In
accordance with Ohio® Public Records Act and HAVA, private information was
redacted prior to public access. Cuyahogaand Montgomery couniesOprocedures are
condstent with HAVAG intent.

Hence, since nathe Ohio law nor HAV A restricts access to the names of voters casting
provisiond bdlots and because Ohio® large counies recognize theimportance of full
disclosure of provisiona bdlot recordsand have complied with our request, we strongly
encouragefull disclosure of the names of all Ohio voters who cast provisond bdlots tha
were countd or rejected, andthe basis for any rejections Clearly, Ghofair reading of
HAVA can attribute a congessiond intent to preempt state laws promoting public
disclosure, thetrangarency of electionsand thefull participaion of voters.3°

Full and prompt disclosure should compd public disclosure of the names of voters who
cast provisional bdlots within theten (10) day pog-election period.”” Requiring the
Boardsof Electionsto provide prompt access to the names of voters who cast provisiond
bdlots will permit advocacy groupsto provide assistance and advocacy on behdf of
provisond voters prior to the Board making afind determinaiononthebdlot. Also,
requiring Boards of Electionsto promptly disclose this informationis congstent with one
of thetwo primary obligaionsimposed uponpublic officials unde Ohio® Public
RecordsAct.

Buarte, n4, pg. 38 (ekipi "Ucvg'gz't gr0QuwVEQo 0 wokecuigpu KoeOXONcpecgt "Rarieg F or W(1988), 38
Ohio St.3d 324, 528 N.E.2d 175; Ue\g'gz0T gridF kr cvg "Rt kpvpi "EqOXTY gmu(1985), 18 Ohio St.3d 382,
481 N.E.2d 632; 1999 Ohio Atty. Gen. Ops. No. 99-006.
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7O.R.C. § 3505.181(B)(8)(b)(2006)(recognizing that Ohio law provides provisional voters ten (10) days
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identification in order for her vote to count).



Ohio Lacks Uniformity on Rej ected Provisional Ballot Categorizing Rules

Ohio county Boards of Electionsalso lacks uniform procedures for categorizing reasons
for rejecting provisiond bdlots. For ingance, mog counies utilize OVPO- Qvrong
precinat, OONSOP Oho signature,0CGand M | Ofor Gnissing identification.O Yet, Lucas
County utilizes QVPCT Oto represent Qvrong precinatOand ONGSGOto represent Qo
signaure. Additiondly, some couniies use terms tha may be consdered ambiguousor
amorphousand not easily identifiable by voters. For ingance, CuyahogaCounty uses
M1 Oto depict Anissing informationOwhile Summit County uses ONO INFO.Oto depict
Ohoinformation.O Basically, these countes appear to be coding the same types of
rejected provisiond balots butthey use different headingsto identify these categories.
The current coding system is problematic and confusng to voters and advoctes. This
coding system could lead to varying standads of couning or rejecting provisiond
bdlots.

It isimportant to emphasize that Qack of uniformityQin election rules has been foundto
violate the Equd Protection Clause of the United States Conditution® Fourteenth
Amendment. In 200Q the Supreme Court of the Unites States ruled in Bush v. Gore™
that the lower court@ ordering a state recountto proceed absent minimum requirements
to avoid Gnonabitrary treatment of votersOfailed to satisfy the state legislature@ intent of
securing FloridavotersOfundamental rightto vote.’® Therecord stressed that thethree
couniesinvolved in therecountused Qrarying standardsOfor determining alegd vote.
The Court noted, Qheformulation of uniform rules.. . . is practicable and[]] . . .
necessaryG' to ensure equd application of therules.

Recommendation

We respectfully recommend the Ohio Secretary of State issuea Directive to all 88 county
Boadsof Electionsdirecting the election officials to allow public access to the names of
voters who cast provisiond balotsin thar countes, the names of personswhos
provisond bdlots arergected, and thebasisfor the rgections We aso respectfully
request that this Directive incorporate previousOhio elections Findly, we respectfully
recommend the Secretary of State issuea Directiveto all 88 county Boards of Elections
recommending uniform categories and/or terms to be utilized when categorizing rejected
provisiond bdlots.

We sincerely hopetha youimplement these recommendetionsto develop uniformity in
Ohio@ provisiond ballot rules as you endeavor to promote a stronge democracy and
improve voter confidence in Ohio elections

'S Dwj "x0l qtg."531 U.S."98 (2000). "

19 Whg' . at 104-106 (acknowledging that once a state legislature invests the right to vote with the state’s
citizens, the right to vote is fundamental and that equal weight must be afforded each vote and “equal
dignity owed to each voter.”)

K. at 106-107.

'K . at 106.



Respectfully submitted,

Donita Judge
Staff Attorney*

Pierrette Talley
Secretary-Treasurer
Ohio AFL-CIO

*Licensed in New Jersey



