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VIA OVERNIGHT MAIL AND FACSIMILE:  614.644.0649  
 
 
January 23, 2007 
 
 
 
Honorable Jennifer Brunner 
Ohio Secretary of State 
180 E. Broad Street 
Columbus, OH  43215 
 

RE:  Establishing Uniformity in OhioÕs Provisional Ballot Rules 
 

Dear Secretary Brunner:   
 
Please accept these recommendations on behalf of Advancement Project1 regarding 
public access to names of Ohio voters who cast provisional ballots and to establish 
uniform procedures for categorizing rejected provisional ballots.  Advancement Project 
respectfully requests that you issue a Directive to all Ohio counties requiring them to 
allow access to the names of voters who cast provisional ballots and to disclose the 
reasons they reject provisional ballots in a consistent manner.  We believe these 
recommendations offer opportunities for uniformity in OhioÕs provisional ballot rules. 
 
During the recent recount in the 15th Congressional District in Ohio, the Franklin County 
Board of Elections, on the advice of the prosecuting attorneyÕs office, refused to release 
the names of voters whose provisional ballots were rejected in the November 2006 
General Election.  Franklin County based this refusal on the provisional ballot section 
incorporated in the Help American Vote Act of 2002 (HAVA).2  We strongly disagree 
with the ProsecutorÕs interpretation of HAVA.  There was no congressional intent for 
HAVA to prohibit access to public information typically accessible under OhioÕs Public 
Records Act. 3     
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OhioÕs 88 counties have not uniformly interpreted this HAVA provision to prohibit 
absolutely this access to provisional votersÕ names.  This was made clear to us when we 
received different responses to our public records request for this information.  Similarly, 
the Ohio counties lack uniformity in categorizing the basis for rejecting provisional 
ballots.   
 
It is important that the Secretary of State address the issue of public access to names of 
voters who cast provisional ballots to provide transparency in the provisional ballot 
process and to establish uniformity throughout the state of Ohio in provisional ballot 
procedures.   
 
OhioÕs Public Records Act 
 
The Ohio Public Records Act imposes two primary obligations upon public offices: Òto 
provide prompt inspection of public recordsÓ and Òprovide copies of public records 
within a reasonable period of time.Ó  These obligations provide the public with two 
primary rights, Òprompt inspection of public recordsÓ and Òthe right to copies within a 
reasonable period of time.Ó4   OhioÕs Public Records Act is to be construed liberally to 
permit access to records of state government.5  Thus, in instances where disclosure of 
public records is deemed a Òclose call,Ó public officials should disclose the records.6  
Where Ohio law Òexpressly states that specific records of a public office are public, it 
does not mean that all other records of that office are protected from disclosure.Ó7  
Moreover, Ohio law is clear that when certain information is exempt, Òa public office 
may redact the exempt portion; but the remainder of the record must be disclosed.Ó 8 
Finally, in Ohio, records not fitting clearly under an exemption must be disclosed.9   
 
Help Amer ica Vote Act of 2002 Protects Voters and their Personal Information 
 
The Help America Vote Act was passed by Congress and signed into law on October 29, 
2002.  HAVA included the requirement that states provide individuals who declare they 
are registered voters in a jurisdiction but whose name is not listed on the voter rolls with 
a provisional ballot in federal elections.  This provision is viewed as a fail-safe measure 
to guarantee that all voters have an opportunity to cast a ballot that will be counted, if the 
individualÕs ballot is deemed eligible under state law.   
 
Additionally, HAVAÕs provisional ballot section requires states to provide a Òfree access 
systemÓ for voters who cast provisional ballots to determine whether their ballots were 
counted or rejected and, if rejected, the basis for this rejection.   
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The relevant statutory language states:  
 
  (5)(A) At the time that an individual casts a provisional  

ballot, the appropriate State or local election official shall  
give the individual written information that states that any  
individual who casts a provisional ballot will be able to  
ascertain under the system established under sub- 

  paragraph (B) whether the vote was counted, and if the 
  vote was not counted, the reason that the vote was not 
  counted.  
 
  (B) The appropriate State or local election official shall establish 
  a free access system (such as a toll-free telephone number 
  or an Internet website) that any individual who casts a  
  provisional ballot may access to discover whether the vote 
  of that individual was counted, and, if the vote was not 
  counted, the reason that the vote was not counted. 
42 USC ¤ 15482, ¤ 302(a)(2002).   
 
HAVA continues in relevant part:   
 
  The appropriate State or local official shall establish and  
  maintain reasonable procedures necessary to protect the  
  security, confidentiality, and integrity of personal informa- 

tion collected, stored, or otherwise used by the free access 
system established under paragraph (5)(B).  Access to  
information about an individual provisional ballot shall be 
restricted to the individual who cast the ballot.   

Id.  
 
HAVA Does Not Prohibit Access to Names of Voters Who Cast Provisional Ballots 
 
HAVA does not prohibit access to the names of voters who cast provisional ballots.    
Ohio election officialsÕ refusal to release the names of voters who cast provisional ballots 
during a recent recount is inconsistent with HAVAÕs intent and conflicts with OhioÕs 
Public Records Act requiring disclosure of documents not clearly fitting under any 
exemption.  Ohio election officialsÕ refusal to disclose public records is also inconsistent 
with the current administrationÕs goal of Òfree, fair, open and honest electionsÓ in Ohio.   
 
HAVA envisioned that provisional ballots would be a Òfail-safe measureÓ to guarantee 
that all eligible voters who cast a valid ballot would have their vote counted.  Interpreting 
HAVA to permit states to restrict access to the names of voters who cast provisional 
ballots obstructs an important objective of HAVA.  This restriction removes the Òfail-safe 
measureÓ for voters whose provisional ballots may have been illegally rejected because it 
provides no opportunity for their advocates to investigate and identify wrongful 
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rejections that may be associated with the illegal purging of voters.  Informed advocacy 
on behalf of provisional voters is frustrated when access to the names of the voters whose 
provisional ballots are not counted is denied.  This is the Òchecks and balances systemÓ 
by which our country is defined. 
 
The Washington State Democratic Party raised this precise disclosure issue in a 2004 
lawsuit brought against the King County Records, Elections and Licensing Services 
Division when election officials refused to release the names of provisional voters.10   
King County argued that while all other lists of registered voters were public records, 
HAVA prevented disclosure of the provisional ballot voter list.  The Superior Court of 
King County, Washington disagreed with the countyÕs interpretation of HAVA.  Instead, 
the Superior Court of King County, Washington ruled, ÒHAVA only precludes disclosure 
of for whom (or for what) the provisional voter voted, not whether that voterÕs ballot had 
been counted or the identity of that provisional voter.Ó  This ruling is consistent with our 
interpretation of HAVA.  While we recognize that a Washington state ruling is not 
controlling in relation to Ohio matters, we offer it here as an example of an interpretation 
that serves the best interests of voters and at the same time protects their personal 
information.  This is the only court decision on this subject of which we are aware.   
 
The Congressional Record of HAVA reveals when legislators were drafting the free-
access section of HAVA, the drafters were primarily concerned with keeping votersÕ 
personal information, submitted under identification requirements for casting a 
provisional ballot, private.  Senator FeinsteinÕs specific purpose for offering an 
amendment to the provisional ballot personal information section of HAVA was 
safeguarding personal information since identity theft is considered one of the nationÕs 
fastest growing crimes.11   
 
A review of OhioÕs relevant voter information disclosure laws reveals that Ohio law 
permits public access to voter records.  For instance, voter registration applications 
submitted by applicants are open to the public for inspection at the local boards of 
elections during business hours, in the presence of board employees.12   Ohio law permits 
public access to the statewide voter registration database which includes a ÒvoterÕs voting 
history.Ó13  This disclosure allows access to non-personal voter information, such as 
name, address, voting location and voting history.  Transparency is critical to maintaining 
integrity in the election process.14   
 
HAVA mandates that personal information obtained from provisional voters must be 
protected.  Since an Ohio voter casting a provisional ballot is required to provide at least 
one of the following personal documents:  his driversÕ license number, last four digits of 
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his social security number, copy of utility bills, bank statements, paychecks or other 
personal documents for identification purposes when voting, confidentiality is critical and 
of utmost importance.  The HAVA mandated free access system permits only voters who 
cast provisional ballots to access the system to determine whether their provisional ballot 
was counted or rejected since this information may reveal a voterÕs personal information.  
 
Prior to the Boards of Elections allowing public access to voter files, personal 
information, such as social security numbers, driverÕs license numbers and any other 
personal, identifying information must be redacted.  Any additional portion of the record 
must be disclosed.15  Hence, a voterÕs personal information and how a voter votes is kept 
strictly confidential.    
 
Throughout Ohio, counties lack uniformity on disclosing the names of voters who cast 
provisional ballots that are counted or rejected.  The Franklin County Board of Elections 
refused to release this information when requested to do so during the recount of the 15th 
Congressional District.  To the contrary, Cuyahoga and Montgomery counties have 
disclosed this information in our recent public records request and still complied with 
HAVA.  In both instances, the information provided by these two counties was limited to 
the provisional votersÕ names and whether the ballot was counted or rejected.  In both 
instances, county election officials provided information for the basis for rejections.  In 
accordance with OhioÕs Public Records Act and HAVA, private information was 
redacted prior to public access.  Cuyahoga and Montgomery countiesÕ procedures are 
consistent with HAVAÕs intent.  
 
Hence, since neither Ohio law nor HAVA restricts access to the names of voters casting 
provisional ballots and because OhioÕs large counties recognize the importance of full 
disclosure of provisional ballot records and have complied with our request, we strongly 
encourage full disclosure of the names of all Ohio voters who cast provisional ballots that 
were counted or rejected, and the basis for any rejections.  Clearly, Òno fair reading of 
HAVA can attribute a congressional intent to preempt state laws promoting public 
disclosure, the transparency of elections and the full participation of voters.Ó16 
 
Full and prompt disclosure should compel public disclosure of the names of voters who 
cast provisional ballots within the ten (10) day post-election period.17  Requiring the 
Boards of Elections to provide prompt access to the names of voters who cast provisional 
ballots will permit advocacy groups to provide assistance and advocacy on behalf of 
provisional voters prior to the Board making a final determination on the ballot.  Also, 
requiring Boards of Elections to promptly disclose this information is consistent with one 
of the two primary obligations imposed upon public officials under OhioÕs Public 
Records Act. 
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Ohio Lacks Uniformity on Rejected Provisional Ballot Categorizing Rules 
 
Ohio county Boards of Elections also lacks uniform procedures for categorizing reasons 
for rejecting provisional ballots.  For instance, most counties utilize ÒWPÓ - Òwrong 
precinct, Ó ÒNSÓ Ð Òno signature,Ó Òand ÒMIÓ for Òmissing identification.Ó  Yet, Lucas 
County utilizes ÒWPCTÓ to represent Òwrong precinctÓ and ÒNGSGÓ to represent Òno 
signature.  Additionally, some counties use terms that may be considered ambiguous or 
amorphous and not easily identifiable by voters.  For instance, Cuyahoga County uses 
ÒMIÓ to depict Òmissing informationÓ while Summit County uses ÒNO INFO.Ó to depict 
Òno information.Ó  Basically, these counties appear to be coding the same types of 
rejected provisional ballots but they use different headings to identify these categories.   
The current coding system is problematic and confusing to voters and advocates.  This 
coding system could lead to varying standards of counting or rejecting provisional 
ballots.    
 
It is important to emphasize that Òlack of uniformityÓ in election rules has been found to 
violate the Equal Protection Clause of the United States ConstitutionÕs Fourteenth 
Amendment.  In 2000, the Supreme Court of the Unites States ruled in Bush v. Gore18 
that the lower courtÕs ordering a state recount to proceed absent minimum requirements 
to avoid Ònonarbitrary treatment of votersÓ failed to satisfy the state legislatureÕs intent of 
securing Florida votersÕ fundamental right to vote.19  The record stressed that the three 
counties involved in the recount used Òvarying standardsÓ for determining a legal vote.20  
The Court noted, Òthe formulation of uniform rules . . . is practicable and[,] . . . 
necessaryÓ21 to ensure equal application of the rules.   
 
Recommendation 
 
We respectfully recommend the Ohio Secretary of State issue a Directive to all 88 county 
Boards of Elections directing the election officials to allow public access to the names of 
voters who cast provisional ballots in their counties, the names of persons whose 
provisional ballots are rejected, and the basis for the rejections.  We also respectfully 
request that this Directive incorporate previous Ohio elections.  Finally, we respectfully 
recommend the Secretary of State issue a Directive to all 88 county Boards of Elections 
recommending uniform categories and/or terms to be utilized when categorizing rejected 
provisional ballots.  
 
We sincerely hope that you implement these recommendations to develop uniformity in 
OhioÕs provisional ballot rules as you endeavor to promote a stronger democracy and 
improve voter confidence in Ohio elections.   
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Respectfully submitted,   
 
 
 
Donita Judge 
Staff Attorney*  
 
 
 
Pierrette Talley 
Secretary-Treasurer 
Ohio AFL-CIO  
 
 
 
 
 
 
 
 
 
 
 
 
 
*L icensed in New Jersey  
   
   
 
   
   
 
 


