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Election Report 2008

2008 was a banner year for U.S. democracy and its elections. Many states saw record increases in voter
registration — particularly among minority and youth voters — and record increases in voter turnout. Un-
doubtedly, there was an excitement and new level of attention around this historic election. And, after
two presidential elections with angrily disputed results, the 2008 election seems poised to restore a calm
confidence in America’s democratic processes. While the 2008 election ended without the sense of crisis
that marked the last two presidential elections, the surface calm may distract from the critical need to
continue reforming our election system. Millions of voters continued to be disenfranchised by a variety of
election administration failures, and in close elections these failures will continue to undermine national
confidence in our democracy.

This report looks behind the 2008 results to assess the performance of the election process in five key
battleground states where Advancement Project had a strong advocacy presence: Florida, Missouri, Ohio,
Pennsylvania, and Virginia. The report focuses on several illustrative election administration issues in
these states and identifies trends that resulted in the disenfranchisement of thousands of potential voters
as well as trends that made voting easier and more reliable. The report primarily assesses these issues and
the states’ performance through the lens of Advancement Project’s voter protection efforts, discussing the
months of early research, advocacy, assessment, and litigation that preceded Election Day and resulted in
the protection of tens of thousands of voters across the country.

The Results of the Presidential Election, Their Impact on Perceptions,
and the Persistence of Failures in Election Administration

The margin of victory nationwide and in all but a few states was large enough that there was never any
question about the true winner of the 2008 presidential election. Indeed, a quick comparison of the 2000
and 2008 results highlights the difference in breathing room allowed election administrators: in 2000,

just 540,000 votes separated George W. Bush and Al Gore nationwide (with Al Gore winning the popular
vote)." The final results in Florida, the key state for deciding the Electoral College, had the two men in a
virtual tie — Bush received just 537 more votes than Gore after weeks of disputed vote counting.? In 2008,
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by comparison, Barack Obama won the national vote by 7 percentage points — receiving 9.5 million more
votes than John McCain.? In Florida, Obama won by three percentage points — 51 percent to 48 percent —
or 237,000 votes.* While Missouri’s presidential contest was quite close — John McCain won the state by
fewer than 4,000 votes — the outcome of the presidential election did not hinge on these votes.®

Behind us was the fear that 300 votes here — when a machine fails — or 500 votes there — when voters

are improperly dropped from the rolls — affected the outcome of the presidential election. This margin of
error, so to speak, does not change the actual successes or failures of election administration except for
the critical factor of democratic perception. Because the vote difference was large enough, no official
microscope will be applied to the administrative failures during the heat of the election and its immediate
aftermath. Quite unlike the race in 2000 when almost any problem (from butterfly ballots and hanging
chads to the likely disenfranchisement of thousands of voters wrongly listed as felons) could have changed
the election result, the 2008 results — and, indeed, the improved performance of many states — have led
many to breathe a sigh of relief.®

But the run-up to the 2008 election and assessments in its aftermath demonstrate that serious problems
continue to undermine the infrastructure of American democracy. Indeed, nonpartisan political scientists
have already estimated that approximately eight million registered non-voters did not vote because of ad-
ministrative problems — such as long lines at the polls, registration issues, and absentee ballot issues.” Of
those, 3 million were registered voters who could not vote because of registration problems.? This is not
indicative of a system that can effectively perform and engender confidence in a close election.

As this report demonstrates, the apparently smooth Election Day was preceded by months and even years
of research, relationship-building, advocacy, and litigation by Advancement Project and its voter protec-
tion partners. At every step of the process — from voter registration to the training of poll workers to the
counting of provisional ballots — Advancement Project stepped in to identify problems and begin resolv-
ing them well before Election Day. This early, pre-emptive action is essential to effective voter protection;
flaws in election administration that are not identified until Election Day are likely to disenfranchise voters.

A Summary of Representative Issues and Work in Battleground States

As this report demonstrates, elections remain a fundamentally local affair. States determine who is quali-
fied to vote and establish the rules and basic conditions for holding elections. Election processes and,
thus, the right to vote are subject to the frequently partisan whims of state legislatures and local officials
and underfunded local bureaucracies. Since the 2000 election debacle, the federal government has
stepped up its regulation of elections and enacted reforms designed to require more uniformity and equity
in election administration. But, as discussed throughout this report, the results are mixed at best.

In each recent national election, several issues have emerged as ones that highlight continuing problems

Advancement Project’s Early and Persistent Advocacy Efforts in Key States: In the year leading up to the
election, Advancement Project had an active presence in nine battleground states: Colorado, Florida,
Michigan, Missouri, Nevada, North Carolina, Pennsylvania, Ohio, and Virginia. In key states, Advance-
ment Project relied on an attorney and local advocate to build or develop diverse voter protection coali-
tions within the state. The coalition partners represented African Americans, Latinos, Asian Americans,
youth, and low-income voters as well as labor unions and communities of faith. Advancement Project
and its coalition partners focused on developing productive relationships with local and state election of-
ficials wherever possible. They also assisted voter registration groups in navigating the rules and practices

of local elections boards to ensure that all eligible voter applicants were added to the rolls. Advancement
Project also litigated against state and local election officials to force the removal of illegal barriers to vot-
ing in several states.
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Advancement Project’s goal as the 2008 election approached was to anticipate potential election ad-
ministration problems early in the cycle and to begin resolving them well before Election Day. Across

the nation this approach protected the rights of tens of thousands of voters.

In each recent national election, several issues have emerged as ones that highlight continuing problems
with guaranteeing the right to vote and securing public confidence that every vote will be counted. Sever-
al of this year’s key challenges — particularly those related to registration and provisional ballots — involved
the interplay of federal, state, and local requirements. Others, such as improved poll worker training and
the allocation of resources, represent nuts-and-bolts government reform that could substantially improve
election administration and voter confidence with little fanfare. Finally, in two of our focus states, a state-
based change, the expansion of early voting in Florida and Ohio, has been credited with substantially
improving election administration in 2008.

The following introduction of the representative issues, challenges, and reforms provides background for
the body of the report.

Voter Registration and Database Problems

Voter registration — the gateway to the franchise in
all but one state — was the pivotal election admin-
istration issue of 2008, just as voting machines
were in 2000 and provisional ballots were in
2004. The intense registration drives that began
early in 2008 combined with federal rules and new
statewide computer databases threaten to create

a perfect storm of registration failure and politi-

cal conflict. Indeed, the tension between thriving
registration drives and new registration regulations
exemplified core political divisions and threatened
to undermine confidence in the election. This is
true particularly in light of emerging evidence that
African-American, Latino, and low-income voters
are disproportionately hurt by more stringent regis-
tration rules.

Despite technological advances in other aspects of the election system and a handful of states moving
toward online registration, voter registration remains largely a paper-based, locally managed system that
is then grafted onto newly mandated state registration databases. Information is primarily collected as
handwritten paper forms that must be manually keyed into databases. Consequently, the system is highly
susceptible to error. Additionally, many states were relying on the federally-mandated state voter registra-
tion databases for the first time in a presidential election.

The experience of St. Louis County in 2008 illustrates the registration problems of combining old and
new technology. Flooded with new registrations, the county’s election workers struggled to enter data
from old pen and paper forms into two databases (the existing local database and the new state data-
base). Thus, they had double the effort and double the chance of error. The county fell far behind in
processing applications. Many new potential voters did not receive notice of registrations or registration
problems until well after the registration deadline. On Election Day, scores of voters reported registration

problems.
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It is not surprising, then, that registration would become a kind of clearinghouse for failures of election ad-
ministration and partisan battles, as the politics filtered from the federal level to the states and on to local
election authorities. As the body of this report illustrates, each state had its own variation on registration
challenges — ranging from record keeping to problems with change of address rules — growing out of the
state’s laws on registration, its culture, and the stresses particular to the 2008 election. Because the impact
of the new federal rules was so widespread, it is important to address the application and misapplication
of Help America Vote Act’s registration regime in some detail here.

Helping America Vote? HAVA Implementation in the 2008 Presidential Election

The Help America Vote Act of 2002 (“HAVA”) was passed in response to some of the problems of the 2000
presidential election. It was designed to address a number of problems in election administration, rang-
ing from voting technology to registration, and primarily sought to require some uniformity and equity

in election administration. In some instances, HAVA's goals are unclear or actually contradictory — with
threads designed to make it easier to vote sometimes in direct conflict with the threads designed to make it
“harder to cheat.” The law set standards and requirements for new voting technology, required provisional
ballots, and, as discussed here, established registration-related rules.

The implementation of HAVA
combined with increases in voter
registration through third-party
voter registration explains in
large part why registration be-
came the election administration
issue in the 2008 presidential
election. This was the first presi-
dential election in which HAVA’s
statewide registration database
requirement was in effect nation-
wide.” Before HAVA's data-
base requirement, most states
kept their voter rolls at the local
level.”” 2008 was also the first
presidential election year during
which states were implementing
the so-called HAVA match.

The HAVA matching regime grows out of HAVA's requirement that states verify new registrations and, as a
companion to the verification provision, the requirement that states enter into agreements with their state
motor vehicle authorities to ‘match’ voter registration and motor vehicle (driver’s licenses) records against
one another."" Voter applicants who do not have driver’s license (or state identification) numbers could
be matched against the federal Social Security database. Although HAVA does not expressly set forth

the consequences of a non-match on an applicant’s application,'? Advancement Project and other voting
rights advocates maintain that HAVA preempts state laws that prohibit otherwise eligible applicants from
becoming registered due to a non-match."

While these requirements may seem quite technical, they have a significant impact on which voters be-
come registered and added to the statewide list of voters and, consequently, whose votes will be counted.
Making the matching issue even more troubling, many states were not transparent about their matching
practice; they were neither transparent about how they performed the ‘match’ nor the consequences of a
failed match." Florida, on the other hand, was transparent; its code provides that ‘matching’ is a pre-
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requisite to voter registration. In 2006 and 2007, Florida’s law disenfranchised thousands of otherwise
eligible voters, with a disproportionate impact on minority voters, particularly Latinos, Haitian Americans,
and African Americans. The law prompted a federal lawsuit—in which Advancement Project is counsel—
and eventual resistance from many local supervisors of elections. As a result of the filing of the litigation
in September 2007, 16,000 unmatched voter applicants were added to the rolls, an amendment to the law
that eased some of the burdens on voters was enacted, and considerable public attention to the issue was
generated. This public attention prompted dozens of supervisors of elections to act within their discretion
to minimize the burden of the law on voters.

Most other states simply required that unmatched voters present identification to verify their identification
at the polls.’> But a number of states, including those that eventually allowed verification at the polls,
were not clear about their HAVA matching practices. For instance, in Missouri, state and local practices
related to matching, and even the number of unmatched voter applicants, remained unclear to election
officials.

Similarly, in Ohio, state law is silent on how the matching process is to be administered and the conse-
quences of a non-match. In the months leading up to the election, this lack of clarity was pounced on by
the state Republican Party, which filed lawsuits demanding that the Secretary of State institute a matching
procedure and provide the names of voters with failed matches to local election officials. The lack of clar-
ity in Ohio’s procedures raised suspicions about the reliability of the state’s procedure — even though Ohio
requires voters to present identification at the polls.

It is not clear how many voter applicants were caught in the HAVA dragnet across the country. But as this
report describes in detail, the advocacy efforts on the part of Advancement Project and other allies saved
thousands of voters from HAVA matching problems during the 2008 election cycle.

HAVA mandated that all states develop and implement a statewide voter database by January 1,
2004, or by January 1, 2006 if the state obtained a waiver — and 2008 was the first presidential elec-
tion in which nearly all state databases were operable. The computerized databases may improve the
accuracy and completeness of voter registration lists over time and should allow for intrastate portabil-
ity of voter registrations. In most states, voter registration lists had been maintained at the county level
and were subject to significant error and even less transparency.

Lack of transparency, however, remains a substantial problem in many states. Even with the advent
of the databases, it remains unclear in some states whether state or local officials have the author-

ity to make changes to records. Depending on the database protocols, it can be harder than ever to
determine what has happened when a registration fails or disappears. Without significant safeguards,
it is also possible for thousands of registrations to be removed with the click of a button. Increased
transparency and accountability combined with clear protocols are critical to the reliability of voter
databases.

Training of Poll Workers Continues to Fall Short of the Demands

On Election Day 2008, approximately two million temporary, short-term employees appeared at precincts
around the country to run the election. These are the poll workers. As anyone who has voted knows,

poll workers check in voters, decide in the first instance whether a voter is registered, direct voters to the
proper precinct, operate the voting machines, and distribute provisional ballots. They have been called
the “first line” of democracy and voting’s “weak link.” The 2008 election made clear that poll workers
across the country need more training, better training, and better materials.
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Elections have become technologically and proce-
durally more complex, and, in some states, voting
technology has been changing every few cycles. In
states with electronic voting machines, poll workers
are often required to connect cables and trouble-
shoot inoperable machines. They may need to be
knowledgeable about computers. They use electron-
ic poll books and decide what to do if the electronic
poll book does not work. In states like Ohio, they
must apply a dizzying list of factors to determine if
someone should vote a provisional ballot and, if so,
in what precinct. They must determine what type of
identification is required — often applying a new rule
that lists an array of possible identifications. They
often must perform these tasks under stressful condi-
tions with little time to seek help.

Despite the magnitude of these Election Day responsibilities, the training of poll workers receives short
shrift. Even as millions of dollars poured into state electoral processes to purchase new voting technology
and to modernize voter registration databases, few additional resources have been devoted to the training
of poll workers. There are no federal standards for training or staffing, and many states allow local authori-
ties to control training.

In each of its focus states, Advancement Project pressed officials to improve poll worker training. At-
torneys and local advocates studied training manuals, recommending improvements and corrections. In
most states, Advancement Project attended several poll worker training sessions and debriefed local of-
ficials on how to improve the process. Advancement Project learned that many trainings fail to emphasize
common problems that workers are likely to confront on Election Day or explain complex election laws
that poll workers are expected to apply. Advancement Project also issued a brief to assist state and local
election officials in ensuring the adequacy of their poll worker training.'

On Election Day, some poll workers, who were unprepared and insufficiently trained, caused long lines
and voting delays in precincts across the country. From St. Louis County to Yeadon County, Pennsylvania,
to Chesapeake, Virginia, voters waited hours and hours to vote because of poll worker confusion over a
range of issues.

Advancement Project produced a ‘palm card’ for poll workers and voters in
twenty states. The palm card is a succinct explanation of key voting rules in
each state. Titled “The Top 10 Things Every Pollworker in [state] Should Know,”
it is designed to serve as quick reference for resolving the common problems
that poll workers face on Election Day.

Advancement Project drafted the cards based on its research of previous poll
worker errors and problems at the polls on Election Day. Attorneys narrowed
the issues down to ten primary concerns that could occur on Election Day in
each state and drafted the cards in an easy-to-read, easy-to-understand format.

One state election official and several county officials adopted the cards or ones
that were substantially similar and distributed them to thousands of poll workers
for use on Election Day. In states where officials did not directly distribute the
cards to poll workers, Advancement Project distributed them to organizations
whose members often serve as poll workers.
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Polling Place Resources — Too Few Resources and Misallocations

The misallocation and under-allocation of
polling place resources continued to create
substantial barriers to voting. Election Day
news was dominated by footage of voters
waiting hours to cast their ballot. At one
polling place in St. Louis County, dubbed by
CNN the “longest wait in America,” voters
waited more than seven hours — in part be-
cause of machine breakdowns and the failure
to provide back up paper ballots. At some
precincts in Virginia, voters waited hours to
vote because too few machines had been
allotted to their precinct, and the state had
declined to require the distribution of paper
ballots. Similar problems flared up at polling
places across the country.

The 2008 election demonstrated yet again that the voting experience may vary wildly from state to state,
within a state, and even within a county — depending on the voter’s precinct. Resource allocation re-
quires the consideration of several factors: Are there enough machines in the precinct to handle the
expected number of voters and what is the formula for determining the number of machines to allocate
to a precinct? Does the formula take into account increases in registration? Are there enough poll work-
ers assigned to the precinct? Are paper ballots available in case of machine malfunction or long waits for
machines?

After the 2000 election and at the encouragement of HAVA, many states implemented electronic voting
systems. It took only a few elections under those expensive systems for a number of states to decertify
them and return to a paper-based optical scan system. An important part of Advancement Project’s ad-
vocacy in 2008 involved requesting that states expand the availability of backup paper ballots in areas
where electronic machines were still in use. Advancement Project pressed for guidelines making clear
that paper ballots should be made available when half of the machines in a precinct fail and that they
should be made available immediately, not after a technician has tried to repair the machine. Addlition-
ally, Advancement Project pressed for rules that would allow the distribution of paper ballots whenever
the voter lines exceeded a certain time — 45 minutes, for example. Finally, Advancement Project en-
couraged local authorities to allow voters who were willing to forgo privacy to vote their paper ballot
on a clip board rather than in a privacy booth. Simple, common sense fixes like this reduced wait times
at many precincts.

Advancement Project’s ground-breaking research and advocacy on this issue re-  |yiil=r = Eg 8 i Bl oy
vealed that many states had severely under-resourced precincts and that, often, ‘ Xy
there was a substantial disparity in allocations between jurisdictions and even e G A
within jurisdictions. Advancement Project’s End of the Line report illustrated - ‘
potential problems in Michigan, Missouri, Ohio, Pennsylvania, and Virginia.'” Roe 2
Advancement Project used the results of its analysis to advocate for changes and :
improvements in resource allocation across the country, from adding or real-
locating voting machines to printing additional backup paper ballots to adding
phone lines.
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Advancement Project decided to investigate and analyze polling place resources due to its concern that
minority voters and low-income voters would be subject to longer voter lines than voters outside of those
communities. This hypothesis proved to be accurate. According to a survey conducted just after the elec-
tion, African-American voters across the country waited in line, on average, more than twice as long as all
other voters on Election Day — and twice as long when voting early.'®

Provisional Ballots — Why are they distributed? When are they counted?

HAVA also required that all voters in federal elections, who declare that they are registered and eligible
but whose name does not appear on the voting rolls, have access to a provisional ballot." A provisional
ballot allows voters to cast a ballot when there is some issue with their registration that cannot be resolved
immediately, they lack full identification, or, in some instances, when they have moved. Like many of the
other voting issues, each state has its own rules on provisional ballots, and, in many, provisional ballot
practices and policies remain overly complex, confusing, and fraught with controversy.

Advancement Project has been studying and investigating the use and misuse of provisional ballots since
the 2004 election when they became a problematic mainstay of the election process. In many ways,
provisional ballots have become a kind of stage where problems with registration and poll worker training
play out. If large numbers of provisional ballots are distributed, it is likely that there is some failure in the
registration process, or rules related to voters who move, because too many people think they are regis-
tered in one place but do not appear on the precinct list. If large numbers of the ballots are not counted,
it often reflects barriers to voter registration, poll worker misdirection of voters to the wrong precinct, or
other poll worker error, such as failing to ensure that provisional ballot envelopes were completed.*

In 2008, it was clear that problems remain with the distribution and counting of provisional ballots. In too
many instances, poll workers gave a voter a provisional ballot to soothe the voter when his or her name
did not appear on the precinct roster and the poll worker had difficulty contacting election headquarters
to ask for assistance. Additionally, too many ballots were cast in the wrong precinct. A number of states
require the disqualification of provisional ballots cast in the ‘wrong precinct’ — that is, at a precinct other
than the one that serves the voter’s residence. Advancement Project’s investigation has shown, however,
that a ballot is usually cast in the wrong precinct because of poll worker error. In many instances, provi-
sional ballots that were rejected for having been cast in the wrong precinct were actually cast in the right
polling place. This is especially true in urban areas where polling places include several precincts.
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Early Voting

Finally, the expansion of early voting,
particularly in the battleground states
of Florida, North Carolina, and Ohio,
took pressure off the system on Elec-
tion Day. In Florida, an astonishing
55 percent of the votes had already
been cast when the polls opened on
Election Day. In North Carolina, too,
more than half the votes were cast
before Election Day. In Ohio, 30
percent of the votes were in before
Election Day.

It is clear that expanded early vot-
ing provided increased opportuni-
ties across the board and should be . : -
further expanded. But, resources to support early voting must also be fortified. In Florida and Ohio, the
early voting system groaned under the heavy turnout. There were reports of voters waiting up to seven
hours to vote early. These long waits suggest a planning and resource failure that could result in the disen-
franchisement of many voters and in a close election could undermine confidence in the result.
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FLORIDA

Ever since the chaos of the 2000 presidential election, Florida has been a kind of ground zero for elec-
tion reform watchdogs and for battles over expanding and retracting access to the polls. In 2008, Florida
was under the spotlight yet again because of the threat that its rigid matching requirements for registration
could disenfranchise thousands of eligible voters because of a typo. Other registration barriers, spotty
planning, and poor poll worker training—particularly relating to provisional ballots—suggested that
Florida, once again, could be the poster child for election failure and voter frustration. Indeed, before

the election, it was predicted that it would be harder to vote in Florida than in any other state.?' This
report analyzes some of Florida’s key election challenges in 2008 with a focus on the advocacy efforts that
helped mitigate the effects of these challenges.

Across the state, interest in this historic election was intense throughout the cycle. Voter registration rolls
increased by almost 1 million — more than 9 percent over the 2004 record registration.??  Interest was
particularly high among the state’s African Americans whose registration increased 20 percent — from
1,223,875 registered voters in 2004 to 1,468,682 voters in 2008.2> As these registrations poured in, Flor-
ida’s unusually strict registration rules — subject to an eleventh-hour enforcement plan from the Secretary
of State — threatened to block thousands of new registrants from voting. Advocacy groups and a number
of county election supervisors, scrambling to prepare for the election, pushed back against the rules. This
conflict combined with Florida’s troubled registration history and rumors of Election Day challenges cre-
ated the sense among many in Florida’s large and diverse population that the 2008 vote would once again
feel more like a lottery than a fair and equitable election.

Turnout was high during the election with almost one million more voters casting ballots in 2008 than in
2004 — 67.5 percent of the voting eligible population compared with 64.4 percent in 2004 and just 55.9
percent in 2000.>* When the polls closed on election night, there were no panicked reports of large num-
bers of voters being turned away because of long lines or registration problems. Nor were there significant
reports that people feared their votes had disappeared because of technological problems. Overall, there
was a sense that Florida had survived the election without significant scandal or further diminishment

of the voters’ trust in the system. This is largely attributable to two factors: the margin by which Barack
Obama won the state and voters” enthusiasm for early voting. Additionally, the intensive advocacy by
Advancement Project and other allies on registration barriers prevented thousands of voters from frustrat-
ing disenfranchisement.

First, unlike the epic 2000 election fracas, the 2008 presidential election in Florida ended with a com-
paratively large margin of victory, creating a substantial margin of error. In 2000, when all the votes were
deemed counted, both George W. Bush and Al Gore were listed as receiving 48.8 percent of the vote, with

10
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Bush winning just 537 more votes than Gore.?> In 2008, by comparison, Barack Obama won the state by
three percentage points — 51 percent to 48 percent — or 237,000 votes.?® This margin of error prevented
several of the challenges discussed below from rising to a crisis level.

The other critical factor that made Election Day feel successful in Florida was the expansion of early vot-
ing. By the time the polls opened on Election Day, 55 percent of the vote had already been cast (31 percent
in early voting and 23 percent by absentee). Thus, only 45 percent of the votes cast in 2008 were cast on
Election Day, monumentally shifting the strain on poll workers, voting machines, and voters themselves.?”
Introduced in 2004 as a way to minimize Election Day problems and to increase opportunities to vote, early
voting surged in 2008 as advocates and the campaigns urged people to vote early as a way to avoid lines
and to have time to troubleshoot problems. Consequently, it is hardly surprising that during this historic
election more than twice as many voters showed up to cast an early ballot in 2008 than in 2004.%8

The great popularity of early voting overwhelmed a number of polling places. As Election Day approached,
long lines snaked around the voting sites, through parking lots, and along busy streets. On October 28,
following national news stories of multi-hour waits, growing discontent, and intense advocacy, Governor
Charlie Crist ordered voting hours extended for four additional hours each weekday.

Advancement Project had a strong presence in Florida leading up to the 2008 election and has been ac-
tively engaged in the state since the wake of the 2000 election. In the years preceding the 2008 election,
Advancement Project brought legal challenges to Florida’s statutory burdens on voter registration, including
the state’s overly restrictive verification requirements, unnecessary checkboxes, and burdensome regulation
of voter registration drives.?? These lawsuits, while receiving mixed results in the court, were instrumental
in spurring legislative reforms. Advancement Project targeted eight counties — Broward, Duval, Hillsbor-
ough, Miami-Dade, Orange, Osceola, Palm Beach, and Volusia — to work closely with election administra-
tors and local coalition partners to protect the rights of potential voters by improving poll worker training
and resource distribution, as well as improving registration administration.

Florida, with its restrictive laws, and highly partisan election structure, demonstrates some of the key barri-
ers to creating an open and equitable election system. This report discusses the following issues and ana-
lyzes how coordinated and knowledgeable advocacy reduced the impact of some of the barriers:

. Registration barriers caused by Florida’s misinterpretation of the HAVA matching requirement

. Insufficient access to early voting

. Inadequate and incomplete poll worker training

. Overuse and misuse of provisional ballots

VOTER REGISTRATION BARRIERS

Even as voter registration groups fanned across the state, registering hundreds of thousands of voters, Florida
enacted and imposed some of the nation’s most rigid voter registration rules. The process — unnecessarily
complex and bureaucratic — likely disenfranchised untold numbers of voters.

Compared with most other states, Florida takes a decidedly restrictive approach to registration. For in-
stance, the state voter registration application includes boxes affirming that the applicant has not been
convicted of a felony and has not been judged mentally incompetent, in addition to its requirement that
applicants attest to their eligibility to vote under Florida law. If either of the boxes is not checked, the
application is considered incomplete.’® Additionally, if this — or other information — is judged incomplete

11
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by the registration deadline, the applicant cannot complete it after the registration deadline and vote in
the upcoming election.? Thus, many applicants who submit their application in the weeks preceding the
registration deadline fail to become registered in time to vote because they cannot effectively correct their
registrations. As discussed in detail below, Florida also enacted some of the nation’s most rigid require-
ments for matching voter application information against state driver’s license and federal Social Security
databases. This ‘no-match, no-vote’ law effectively transformed HAVA's administrative mechanism to track
voters into a prerequisite for registration and prevented or delayed the processing of tens of thousands of
voter registration applications.

Additionally, Florida attempted to impose some of the nation’s most burdensome rules on third-party groups
that assist citizens in registering to vote, but as discussed below, the impact of these laws was ameliorated
after litigation and a stay of enforcement. Notably, Florida has one registration rule — perhaps a nod to its
transient population — that protects voters more than many other states: any registered voter who moves but
does not update her registration with her new address is allowed to vote by regular ballot at the precinct
serving the new address even if it is in a new jurisdiction.??

In the run-up to the 2008 election, Advancement Project and its allies engaged in an all points advocacy,
including litigation, to change the rules, lower the barriers, and encourage local election officials to imple-
ment relatively easy administrative fixes. This section addresses those efforts and the barriers they sought to
lower.

Florida’s No-Match, No-Vote Law

In 2005, in the wake of the 2004 presidential election, the Florida legislature enacted a rigid and unneces-
sary voter registration law requiring an exact match between the information on a voter registration applica-
tion and certain information in the state driver’s license database or the federal Social Security Administra-
tion database.** Unlike other states, Florida used the matching process as a prerequisite for registration:
no-match, no-vote. These requirements threatened to disenfranchise tens of thousands of eligible voters,
including a disproportionate number of Latinos and African Americans, because of simple typographical er-
rors or meaningless variations in the spelling of names. Yet these stringent requirements did little or nothing
to protect against registration or voter fraud, particularly because Florida requires that all voters present a
photo ID at the polls.** Indeed, even many local election administrators viewed the procedures as cum-
bersome.

Fortunately, by Election Day, the impact of this matching law had been significantly reduced because of the
multipronged advocacy of Advancement Project and other coalition partners. First, a lawsuit brought by
Advancement Project and other voting rights groups forced the state to amend the most cumbersome and
unfair elements of the law and spotlighted the injustice of the law. Second, intensive advocacy by Advance-
ment Project and others encouraged most large Florida counties to allow ‘no-match’ voters to verify their
identity on Election Day at the polls — an administrative move supported by a legal opinion from the Florida
Association of Supervisors of Elections. And, finally, public education in the months before the election
informed voters and voter registration groups about the risks of the no-match law and the steps to take to
perfect their registrations.

This report discusses the application and impact of the no-match law, with a focus on the litigation and
advocacy efforts that were successful in ameliorating the impact of this rigid law. This discussion provides a
telling lens through which to view key elements of election administration in Florida, including the power-
ful role of local election supervisors, the tug of war between the state and local election officials, the critical
role of discretion among the administrators, and the importance of a constituency-based advocacy cam-

paign.
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Background and Threatened Impact

In 2005, Florida passed its ‘no match’ law ostensibly in response to the enactment of HAVA in 2002. HAVA
directs states to require that voter registration applications include a current driver’s license number, the last
four digits of the Social Security number, or a state issued identification card number.*®> HAVA further directs
the states to verify this number in a procedure of their choosing. Id. The purpose of the HAVA match was to
assist with maintaining an accurate voter registration and tracking voters who move within a state, not to serve
as a prerequisite to voter registration.*

The original version of Florida’s no-match, no-vote law enacted in 2005 required the Secretary of State to
verify the authenticity of the number on the application by attempting to match it with the number assigned to
the applicant’s name in the driver’s license or Social Security Administration database.’” Any applicant whose
information did not match was not registered to vote and was mailed a notice informing the applicant of the
failed ‘match.” Furthermore, if the error was made by a government official — by transposing numbers in the
database, for example — the applicant would be allowed to complete her registration by presenting a copy of
the verifying document (driver’s license or social security card) to the county election supervisor before the
election. If the applicant had not presented a copy of the applicable document before Election Day, the appli-
cant could vote by provisional ballot and present the verifying document to the supervisor of elections within
two days of the election to ensure that the ballot would be counted.?® In other words, even if a government
official made a mistake entering a voter’s data, the voter carried the burden of further verifying the informa-
tion.

By comparison, if the voter erred on his application — by transposing two numbers or entering a nickname
that did not match the formal name in the database (or vice versa) — the voter was required to complete a new
voter registration form before the close of registration or be prohibited from voting in the upcoming election.*

From January 2006 until September 2007, approximately 31,506 unique applications were returned to local
supervisors of elections as unmatched.*® As of September 30, 2007, 14,326 registration applications re-
mained unmatched and blocked from registration.*’ The law had a starkly disproportionate impact on voters
of color. In 2006 and 2007, 65 percent of the unmatched applicants were either Latino or African American,
even though Latinos comprised only 15 percent of the applicant pool and African Americans only 13 percent
of the pool. Indeed, of the voter applicants who were unmatched during this timeframe, 39 percent were
Latino, and 26 percent were African American.*

Litigation, Early Advocacy, and Amendment of the Law

Voting advocates and even some local election administrators opposed this law from the beginning, recog-
nizing that it imposed a severe risk of accidentally disenfranchising eligible voters, unnecessarily burdening
administrators, and causing confusion at the polls. In September 2007, Advancement Project and several
other groups filed suit against the no-match law on behalf of the Florida State Conference of the NAACP, the
Haitian-American Grassroots Coalition, and the Southwest Voter Registration Education Project.** The lawsuit
contended that Florida’s no-match, no-vote law was preempted by HAVA, the Voting Rights Act of 1965, and
other federal statutes and violated provisions of the U.S. Constitution. In December 2007, a federal district
court entered a preliminary injunction against the law on the grounds that HAVA and the Voting Rights Act
preempted it, finding that the law “makes it harder to vote by imposing a matching requirement that is a bar-
rier to voter registration.”** The court also noted that Florida had transformed a record-keeping requirement
into an unnecessary registration and, thus, voting barrier.*

The evidence presented during the litigation of the motion for preliminary injunction revealed the flaws and
injustices of the actual matching process. State officials did not dispute that typographical errors were respon-
sible for some of the match failures. Additionally, it became clear that voter applicants from certain ethnic
groups, such as many Haitian Americans and Latinos, were at particular risk of having their application fail.

(K
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As the district court noted, people with hyphenated names or unusual spellings were at particular risk that a
clerk would fail to enter the name correctly, or that there might be some unintentional variation between the
name on the application and the name as it appeared in the database.*

Concluding that neither HAVA nor the Voting Rights Act preempted Florida’s no-match law, the Eleventh
Circuit Court of Appeals reversed the district court’s preliminary injunction in April 2008, but recognized the
unusually burdensome rules imposed by the matching rules.*

Faced with continuing litigation and the embarrassing revelations of its byzantine requirements, the Florida
legislature amended the no-match law in 2008 to make it slightly less burdensome. The amendment rid

the law of its most draconian provision: blocking the registration of any potential voter whose application
included information that varied from that in the relevant database. In other words, if a voter had listed a
nickname but the voter’s full name appeared in the database or the voter had transposed numbers on his

or her form, the voter would be permitted to verify his or her actual information, even after the registration
deadline.*® Additionally, any non-matched voter would be permitted to cast a provisional ballot if his or
her information had not been verified before Election Day, and the ballot would be counted if the voter pro-
vided verification of one of his or her numbers (regardless of which was on the application) within two days
of the election.

Furthermore, as a part of the litigation, the Secretary of State assured the court that all notices sent to non-
matched voters would make clear what verification was needed and that the verification could be provided
in person, by fax, or through emailed copies of the applicable identification.*’

While these revisions left in place a convoluted and unnecessary verification law, they did manage to rid
the law of its “sudden-death” aspect — and created an opening to salvage some unmatched voter registration
applications.

Advocacy with Supervisors of Elections to Assist Unmatched Voters on Election Day

On September 8, 2008, just one month before the close of registration, the Secretary of State resumed
enforcement of the no-match, no-vote law and announced the process by which registration applications
would be reviewed.*

Advancement Project and other advocates warned that the Secretary’s decision to enforce this law was likely
to disenfranchise thousands of eligible voters during the weeks before the registration deadline, when the
number of applications would surge.”’ By requiring unmatched voters to provide a copy of their license or
social security card before, or in the two days following Election Day—but not permitting voters to correct a
matching deficiency by presenting a copy of their identification at the polls on Election Day—the matching
regime continued to impose a substantial and unnecessary burden on these voters.

During the first ten days after enforcement of the law began, 1,000 applicants in Dade County alone were
blocked from the roles.> By the end of registration, it appeared that there were approximately 11,500 non-
matched voter applicants whose applications had not been verified.>?

Advancement Project and other advocates began a common-sense advocacy campaign encouraging local
election supervisors to allow non-matches voters to verify their registration on Election Day at the polling
place. This verification procedure would eliminate the requirement that these voters have multiple contacts
with their supervisor of elections. As new applications inundated local offices at the end of the registration
period, it was likely that notices of unverified applications would be delayed, perhaps never being received
by the applicant. Advocates intensified their campaign to educate voters and organizers of registration
drives on how to check their registration status and then to provide the proper verification as necessary.

14
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Local supervisors began to announce that they planned to allow unmatched voters to verify their informa-
tion at the polls on Election Day, despite the suggestion of the Secretary of State that this would not com-
port with Florida law.>* Because election officials were already required to check voters’ identification,
verifying an unmatched voter would add little burden to the poll workers or the voter. Indeed, the people
with frontline responsibility for and understanding of elections and registration—staff for the supervisors of
elections—felt it would be unfair to penalize unmatched voters and that an Election Day verification proce-
dure would not disrupt voting. As a representative of the Pinellas County office said in early October: “We
feel the voter isn’t in error and we don’t want to penalize [the voter]. Whether it was [an] error on our part
or the state’s part - maybe a hyphenated name that wasn’t typed in - we think many of these cases aren’t the
[voter’s] fault.”>®

On October 13, the Florida Voters Coalition sent a letter to all 67 local supervisors asking them to allow
voters to verify their registrations on Election Day at the polls. State newspapers and television stations
were covering this issue intensively, particularly as early voting was getting under way. Many supervisors
were concerned about turning voters away from the polls — or forcing them to vote by provisional ballot —
even if they had proper identification.

About two weeks before the election, the General Counsel for the Florida State Association of Supervisors
of Election issued a legal opinion advising county supervisors that they had the authority under Florida to
law to permit unmatched voters to verify their identity at the polling place.”® Advancement Project and its
co-counsel, the Brennan Center, followed that opinion with supporting letters to key supervisors of elec-
tions.

On Election Day, at least 29 of Florida’s 67 counties — including Broward, Miami-Dade, Orange, and Pinel-
las — reportedly allowed voters to correct the matching problem at the polls. Different counties had differ-
ent solutions: Miami-Dade, for instance, reportedly allowed unverified voters to vote by regular ballot if
they brought proper ID, while Broward County permitted unverified voters to vote by provisional ballot but
would accept a copy of the ID so the voter did not have to return to the county supervisor’s office after cast-
ing a ballot.

At this point, it is not known how many voters were affected by this rule — or would have been disenfran-
chised if not for the litigation and advocacy successes. But it is clear that the partial litigation success,
Advancement Project’s intense advocacy, and common sense of frontline elections supervisors averted the
potential disenfranchisement of thousands of voters.

Restrictions on Third Party Voter Registration Drives

In 2005, Florida enacted some of the most restrictive and
punitive rules governing voter registration drives in the

country. The law imposed harsh financial penalties on @ .VOTER i @
!

groups that did not submit registration cards to election of-

ficials within ten days, regardless of whether the group was | " REGISTRATION * |
at fault in the delay. In May 2006, Advancement Project, the . — )
Brennan Center, and pro bono counsel filed suit against the Voter Registration Drive
Secretary of State, seeking to enjoin the enforcement of this October 4, 2004
burdensome law, on behalf of six organizations that con- 10:00 a.m. - 4:00 p.m.

. . . . City Hall Atrium & Lobby (Michsll 51. antrance)
duct voter registration drives. Not only did the law have a City Hall East at 675 Ponce de Leon Ave
significant chilling effect on the ability of groups to conduct

registration drives, and in some cases caused those groups B B B

to suspend voter registration altogether, it also disproportion-
ately burdened African-American and Latino voters, who are twice as likely to register through voter regis-
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tration drives as White voters.”” A federal district court agreed that the law was unconstitutionally burden-
some and preliminarily enjoined enforcement on August 28, 2006.°

While an appeal was pending, Florida amended the law, modifying some of its most egregious provi-
sions, but even in its amended form, the law still exposed registration groups to the risk of significant
fines. While the Secretary of State initially agreed to refrain from enforcing the new law under a standstill
agreement between the parties, on March 31, 2008, the Secretary withdrew from the agreement and an-
nounced his intention to begin enforcing the law.

Advancement Project, the Brennan Center, and pro bono counsel again filed suit, on behalf of several of
the plaintiffs from the previous suit, the League of Women Voters, the AFL-CIO of Florida, and an indi-
vidual citizen. While that suit was pending, the Secretary agreed, again, not to enforce the law. In August
2008, a federal district court denied plaintiffs’ motion for a preliminary injunction;*® however, the court’s
opinion interpreted that statute so that it limits fines on organizations and individuals involved in voter
registration activities. This ruling led plaintiffs to conclude that they could continue voter registration
drives without fear of being subject to excessive fines. Additionally, the Secretary agreed to delay enforce-
ment of the statute pending the adoption of a final rule. No rule was adopted until after the election.
Thus, during the height of the voter registration drives, the burdensome rule had no effect. In December
2008, the terms of the order were included in the administrative rule adopted by the Secretary.

POLL WORKER TRAINING CHALLENGES

Florida’s front line poll workers bore the brunt of the state’s registration problems and their county’s
eleventh-hour decision on how to deal with unmatched voter applicants. Advancement Project worked
with the supervisors of elections on poll worker training in each of its counties of focus. Supervisors of
elections in three counties — Duval, Hillsborough, and Osceola — adopted Advancement Project’s palm
card and distributed it among poll workers.

Although Florida law requires training before each election and directs the state Division of Elections to
provide a training manual,®® the quality of poll worker training and recruitment varied substantially from
county to county. Advancement Project’s close study of Broward County’s poll worker training, for ex-
ample, and the preliminary information on provisional ballots in Broward and other counties suggest that
counties could significantly improve the quality of the training.

Because of Broward County’s problems with poll worker training in past elections, as evidenced by its use
of provisional ballots and poll worker comments, Advancement Project focused its advocacy on poll work-
er training. While attending an eight-hour poll worker training, an Advancement Project staff member
observed that the material was fairly thorough, but that the instructor moved briskly through it in a Power-
Point presentation. Although several potential poll workers appeared confused, few asked questions. The
trainers also provided incorrect information on the use of provisional ballots and suggested that they be
used as a “soothing technique.” The data on provisional ballots provided after the election indicates that
too many ballots were distributed to soothe a voter, rather than direct a voter to the correct polling place.

The training material failed to provide clear and accessible instructions for how to handle voters who

may be in the wrong precinct, particularly for those voters whose names did not appear in the electronic
voter list (EVID). The materials should have explained that such voters should be directed to their correct
precincts, where they should be permitted to vote with a regular ballot. Additionally, the training materi-
als did not provide clear instructions about how to handle a voter who is registered but has moved—i.e.
that registered voters who have moved but not updated their address with election officials should present
themselves to vote in their new precinct, submit a change-of-address form, and vote with a regular bal-
lot.%!
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The material also failed to provide a comprehensive list of acceptable and unacceptable forms of identifi-
cation, although it specified two kinds of identification that were not acceptable. This incomplete informa-
tion could lead to confusion and an inconsistent application of the rules. Additionally, the manual did
not give clear directions on what to tell a voter who does not present an acceptable form of identification
and must vote by provisional ballot. The material also provided little guidance on how to assist voters in
making sure that the provisional ballot envelopes are correctly completed. The directions were spotty and
uneven, even though a provisional ballot will not count unless the provisional ballot envelope is com-
pleted.

After attending a training and closely reviewing the training materials, Advancement Project requested a
meeting with the county’s supervisor of elections and was eventually invited to give a presentation to the
staff on the improper use of provisional ballots. Subsequent to that meeting, the supervisor of elections
held additional meetings with her training staff to emphasize the correct use of provisional ballots.

Advancement Project’s careful review of Broward County’s provisional ballot database from the 2008
general election indicates that substantial problems with how poll workers distributed provisional ballots
persist. Poll workers continued to issue provisional ballots to voters entering the wrong precinct despite
their training to direct voters to the correct precinct, and to inform voters that ballots cast in the wrong
precinct will not count. In Broward County, 167 voters cast provisional ballots in the wrong precinct. An-
other 2,731 voters cast provisional ballots because they were not located in the register by poll workers on
Election Day, yet 1,096 of these voters were located and verified by the canvassing board.*

PROVISIONAL BALLOTS

Florida distributes far fewer provisional ballots than many states: in 2008, only 35,636 ballots (or .4% of
the total vote) were distributed.®* Throughout the state, however, a significantly smaller percentage of

the ballots are counted than in most of the country. In 2008, about 56% of the ballots statewide were

not counted. Although this represented a substantial improvement from the 2004 general election when
64% of the provisional ballots were not counted,* in at least one county, Miami-Dade, the rejection rate
remained quite high (66 percent). In 2008, Florida’s use of provisional ballots was closely linked with its
troubled registration system — the issues surrounding no-match, no-vote, the checkbox issue, and problems
surrounding registration through the Department of Highway Safety and Motor Vehicles. In most coun-
ties and throughout the state, the number one reason for the rejection of ballots was that the voter was not
registered in Florida.

Until Advancement Project obtains and analyzes the full 2008 data on provisional ballots, including enve-
lopes, it is not possible to analyze thoroughly, or draw conclusions, about the state’s performance on this
issue.

EARLY VOTING

Florida voters poured into early voting sites at rates that apparently caught election officials by surprise.
Stories of heroically long waits dominated the news, and news photographs showed voters practically
camping out in lines stretching through parking lots and along busy thoroughfares. The long lines, and
voter frustration, prompted Governor Charlie Crist to accede to voter advocates’ calls for an extension of
voting hours in the last week before the election. By executive order, he expanded voting by four hours
each weekday. At the end of the two week period, some 2,661,672 voters — a whopping 31% of those
who voted in the election — had voted in early voting — and another 23% voted absentee. There is no way
of knowing how many voters were dissuaded from voting by the hours-long waits, but few observers doubt
that the expanded use of early voting was responsible for reducing problems on Election Day.




A?;ﬁl"j_‘f“"“"' Barriers to the Ballot: 2008 Election and Beyond

Florida first implemented early voting in 2004, and in each statewide election since, it has accounted for a
sizeable percentage of the votes cast, providing a kind of safety net on Election Day. Many advocacy orga-
nizations and political campaigns encouraged the use of early voting in Florida so that voters could avoid
the long lines and machine problems that have plagued the state on Election Day in previous elections.
While early voting rates hovered between 17% and 22% in the 2004 and 2006 general elections,® few
observers expected anything other than a tremendous increase in 2008, particularly as some of the political
campaigns and grassroots organizations made clear they would use it as an organizing tool.

Still, in the year before the election, a number of counties began making plans to reduce voting sites to cut
costs.®® For instance, Pinellas County, citing budget problems, reduced the number of early voting sites
from nine in 2004 to just three in 2008, and Palm Beach County also reduced its voting sites.®”

Florida election law requires counties to establish early voting sites in the Supervisor of Elections office and
any branch offices.®® The law allows counties to establish other early voting sites at city halls and perma-
nent public library buildings and directs that these additional sites must be located to provide all voters with
an equal opportunity to cast a ballot, “insofar as it is practical.”®

Advancement Project and other allies began advocating early in the election cycle to expand the number
of voting sites in certain counties and particularly in lower income and minority communities, where there
had been few sites. They met with partial success in Broward County, where advocacy may have prevented
the closing of several sites targeted as part of budget reduction. During the 2008 general election, Broward
had seventeen early voting sites — and reported some of the longest waits in the state.

In Palm Beach County, Advancement Project and allies learned that Riviera Beach, a town with a 67%
minority population, had lost its early voting site when the county reduced its early voting locations from
fifteen to eight. Following meetings with election officials where advocates argued that the mostly minority
voters in Riviera Beach did not have an easily accessible early voting location, the supervisor of elections
agreed to offer a site in the town.

The statutory limitations on the types of locations that can be used as early voting sites contributed to the
long lines in the 2008 general election and pushed lines into particularly uncomfortable locations such as
along busy streets with narrow sidewalks. Had the presidential election results in Florida been closer, the
long lines and questionably located voting sites would likely have generated more controversy. In advance
of the 2010 federal election, the Secretary of State, and election officials in counties in which voters faced
long lines during early voting, should investigate the early voting sites in which lines were lengthy and de-
velop remedial plans to ensure that voters will not be required to wait in lines for more than 45 minutes to
vote.

GOING FORWARD

In the spring of 2009, Advancement Project and its allies successfully advocated against proposed legisla-
tion that would have imposed a range of additional burdens on Florida voters. For instance, the legislation
would have imposed more stringent voter ID requirements, eliminated registered voters” ability to update
their address on Election Day and vote by regular ballot, and limited the speech of third-party voter registra-
tion groups.

Advancement Project and its broad coalition successfully fought to block the passage of this punitive bill,
which would have amended 50 state statutes relating to voting. Advancement Project organized its allies to
oppose these bills and went on a radio tour around the state. Although the bills failed to pass in the 2009
legislative session, Advancement Project is concerned that lawmakers may seek to reintroduce similar legis-
lation in the 2010 session.
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Although the state legislature seems bent on passing more restrictive voter laws, Advancement Project’s
advocacy in 2008, and the 2009 legislative session, demonstrates the power of organizing with local
coalition partners to oppose and limit the impact of these laws. Following the conclusion of the 2009
legislative session, Advancement Project met with several supervisors of elections to discuss improvements
to poll worker training and the administration of provisional ballots. In the fall, Advancement Project will
continue its legislative advocacy by working with local partners in support of expansions to early voting.

Who runs the elections?

Florida’s appointed Secretary of State has substantial authority over elections in the state, but significant
legal and political authority also rests with the 67 county election supervisors. Except for Miami-Dade
County’s supervisor of elections, all of the elections supervisors are elected and have their own political
base. The local officials are vested with authority and discretion in organizing elections and enforcing
election laws.

Registration
Registration Deadline: The 29th day before the election™®

Correction/Completion Application must be complete by deadline.”
After Deadline

Change of Address All registered voters may vote at new address.”
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Pennsylvania

High registration rates and burdened local systems, combined with the threat of last-minute partisan she-
nanigans such as voter intimidation and vote caging in urban areas, threatened to disrupt Pennsylvania’s
Election Day. But vigorous and preemptive advocacy helped pave the way for a relatively smooth election
process. Anticipating potential registration and resource issues early in the cycle, advocates worked with
Commonwealth and local officials to lower registration barriers and to improve resource allocation and
training. While voters in a few areas experienced long waits and there were continuing registration prob-
lems in flashpoint counties, Pennsylvania’s 2008 Election Day was relatively successful.

Like many states, Pennsylvania experienced a surge in registration — particularly among minority and
younger voters — and a record number of voters casting ballots. Registration across the state increased by
almost 400,000 voters, from 8,366,633 in 2004 to 8,755,588 in 2008.”* On Election Day, voters poured
into the state’s polling places: 6,012,692 cast ballots — or 64 percent of the voting eligible population.”
This is compared with already high turnout from the 2004 election when 62.6 percent of the state’s voting
eligible population turned out.”> Registration rates were so high that the state showed a slight dip in per-
centage turnout among registered voters — 68.4 percent in 2008, down from the 2004 high of 69 percent
— but an overall increase in the number of voters.”® Additionally, the state showed substantial increases in
turnout in its most urban districts.””

The 2008 election cycle presented significant challenges for voters themselves and voter advocates, rang-
ing from registration and database problems, to insufficient poll worker training and recruitment, and
inadequate allocation of polling place resources. Pennsylvania, however, presented these challenges in a
particularly complex way because of the intensely local nature of election administration and the evolv-
ing role of the Secretary of the Commonwealth through the implementation of the statewide database and
other changes.”® The Pennsylvania Code specifically requires that the newly created and federally man-
dated voter registration database (the Statewide Uniform Registry of Electors (SURE) system) “[p]reserve
the power of the [local] commissions to make determinations as to the qualifications of applicants.””® The
lack of statewide standards and enforcement caused problems and confusion in many key areas of elec-
tion administration: voter registration, poll worker training, general resource allocation, and paper ballot
distribution.

Advancement Project’s work in the 2008 cycle focused on seven key counties: Allegheny, Berks, Dela-
ware, Lehigh, Montgomery, Philadelphia, and, in part, Chester. All of these counties have high concentra-
tions of minority voters and had very high turnout. Additionally, Advancement Project developed a strong
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advocacy relationship with the Secretary of the Commonwealth, working to shape and expand the Secre-
tary’s role in the administration of elections.

This report provides an overview of Pennsylvania’s critical election administration issues in 2008 with an
emphasis on the advocacy efforts of Advancement Project and its allies, including:

. Improving the HAVA matching process in the counties to ensure that unmatched voters were not
being wrongly disenfranchised

. Expanding the use of, and understanding of the procedures for, emergency paper ballots

e Assisting with and improving the registration verification processes of local voter registration
organizations

e Working with the state and key counties to improve poll worker training
e Advocating for improved polling place resources, particularly in minority precincts

. Improving registration, inmate education, and voting processes in Philadelphia prisons

REGISTRATION ISSUES

Throughout the state, new voter registrations increased at historic levels. This was particularly true in
counties with large minority and youth populations. In Philadelphia, for instance, 40,000 registration
applications were received on the last day of the registration period.® Berks County processed a record
34,000 applications in the run-up to the general election.?’ Pennsylvania also had large numbers of third
party registration groups, fanning out through the state, registering hundreds of thousands of voters. Over-
all, the state’s registration increased by 4 percent, from 8,366,633 in 2004 to 8,758,036 in 2008.5

The 2008 election was the first presidential election in Pennsylvania after it implemented a statewide voter
registration database, but local election officials retained the authority and responsibility to process and
determine the validity of registrations. Since 2006, the counties had been using the Statewide Uniform
Registry of Electors (SURE) for various aspects of voter registration and election administration. The SURE
database had improved cross-county registration information sharing, but the slowness of the system and
other system problems sometimes caused the registration process to take longer and have more problems
than it had before SURE.

Throughout the election cycle, resolving administrative problems with registration and lowering technical
barriers to registration were core parts of Advancement Project’s work. Although Advancement Project
successfully advocated for improved processes on several fronts and likely prevented the disenfranchise-
ment of many voters, registration issues remained among the most reported problems on Election Day.

Completing, Correcting, and Verifying Registrations

As registrations poured into local offices in 2008, Advancement Project recognized that the substantial
increase in registrations was going to cause the system to be overburdened as the deadline neared, and
began urging voter registration groups to verify their registrations as early as possible. Advancement
Project’s verification work took several forms: (1) working with county election boards to create clear and
accessible procedures for completing, checking, and correcting applications; (2) educating registration
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Lancaster County, Pennsylvania YOU SHOULD KEEP THIS CARD ON YOUR PERSON.
Certificate of Voter Registration AFTER DECEMBER 9, 2003, IT IS IDENTIFICATION OF
YOUR RIGHT-TO VOTE AT YOUR NEW ELECTION
p—— Voter 1D, IR DISTRICT, DIVISION OR PRECINCT. -Under the law you must
[ ] DEMOCRATIC present a form of identification to the election officials on
=] Enroiment Date: - V3002008 Election Day the first time you vote in a new election district,
Municipality.: MANHEIM TWP division or precinct. This cardis.an acceptable form of

Ward, identification.
Precinct: MANHEIM TWP 17 A\
Polling Place:
MANHEIM TOWNSHIP COMMUNITY CENTER
2099 - FRUITVILLE PIKE
LANCASTER, PA 17601

Signature or Mark of Elector

Valid 10 days afier: 3/31/2008

groups on the importance of verification and best practices for doing so; and (3) conducting verifications
for partner organizations.

Advancement Project strongly encouraged routine verification, as a useful tool both for ensuring the voters
were added to rolls and also to provide a kind of quality control for the organizers who could use verifica-
tion results as a teaching tool.

Advancement Project also verified the registrations of several coalition partners who did not have the time
or resources to do so themselves. Advancement Project obtained a list of all registered voters, called the
“Full Voter Export List,” from the Department of State and assisted partners in the labor intensive work of
verifying voter registration applications. Additionally, Berks County election officials allowed Advance-
ment Project to verify registrations using the SURE system in the county elections office. Advancement
Project also requested and received a statewide list of all rejected voter registrants, broken down by
county, and circulated this data to its partner organizations. As a result, an organization could determine
whether any of the voter applicants on whose behalf it had submitted an application appeared on this

list, and if there were such applicants, encourage them to correct or resubmit their applications before the
deadline. Advancement Project also helped coalition partners obtain access to incomplete applications in
several counties for this same purpose.

This work was particularly important because the verification process uncovered large numbers of regis-
trations submitted by applicants with Spanish surnames or nontraditional spellings of common names (in
addition to many other voters) that had been rejected or were in a pending or incomplete status. Misspell-
ings, incorrect variations of hyphenated names, or the transposition of digits or letters were often the cause
of the registration failure.

Notwithstanding these barriers to registration, Pennsylvania’s intensely local elections structure, while
complicating voter groups’ ability to track registration applications, sometimes worked in voters’ favor. For
example, under Pennsylvania law, voters have until the fifteenth day before the election to correct and ap-
peal a denied registration application submitted before the deadline.?*> For the 2008 general election, this
deadline fell on October 20, 2008. As this deadline neared, however, counties had received many incom-
plete applications, and it was not clear how they would handle corrections and completions submitted
after the deadline for corrections. In Allegheny and Lehigh counties, for instance, county election officials
noted that they tentatively planned to continue processing all applications received before the deadline.

In mid-October, Philadelphia announced it would extend the deadline by which timely registrations could
be corrected from October 20 to October 28. Advancement Project publicized the extension through stra-
tegic communications, coalition networks, and other means, and urged other counties to follow Philadel-
phia’s lead and extend the deadline.®*
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Continuing Problems and Uncertainties with HAVA Matching

In 2006, Pennsylvania’s Secretary of the Commonwealth directed county election boards to match all new
voter registrations against the state’s driver’s license database or the federal Social Security Administration
database as part of the federal HAVA verification process. He further instructed them not to process the
registration unless the voter’s identity could be matched exactly with the information in the database.

It was immediately clear to Advancement Project and its allies that this rule was (1) not required by HAVA
and possibly violated it; and (2) would result in the disenfranchisement of thousands of otherwise eligible
voters. In May 2006, Advancement Project and Project Vote met with the Secretary of the Commonwealth
to present their legal and policy arguments against the matching program. Advancement Project also
submitted a letter detailing legal and policy arguments. After several months of continued advocacy and
additional evidence of the failure of the matching process, the Secretary of the Commonwealth issued

a revised directive to the county boards of elections in which he made clear that a HAVA match is not
prerequisite for registration and that they should not use a failure to match as a reason to reject a registra-
tion.8> This reversal in policy likely prevented thousands of voter applicants from being blocked from the
rolls.

During the lead up to the 2008 election cycle, Advancement Project learned that a number of counties
were continuing to place unmatched voters in a ‘pending’ rather than active status, under which they
would not be added to the voter rolls, and would thus, not be able to vote by regular ballot. Advance-
ment Project informed the Department of State that many counties were not adding these ‘pending’ voters
to the rolls, and successfully advocated that the Department should issue a clear notice or directive to the
counties requiring them to follow Pennsylvania law and add these voters to the rolls, provided they met
all prerequisites for registration. Additionally, Advancement Project advocated with individual counties
to ensure that they were complying with the directive and were not blocking unmatched voters from the
rolls. Shortly before Election Day, Advancement Project requested and received data from the Department
of State showing that most of the counties across the state appeared to be complying by removing un-
matched voters from the ‘pending lists” and, where eligible, adding them to the voter rolls.

The HAVA-matching issue was also the subject of a lawsuit brought in the weeks preceding the election by
the Pennsylvania Republican Party against the Secretary of the Commonwealth and several voter registra-
tion groups. The lawsuit demanded that the Secretary produce to the counties lists of unmatched voter
applicants, among other relief.®* The lawsuit wrongly asserted that unmatched voter applicants were
ineligible to vote, and also misunderstood the system of voter registration in Pennsylvania, under which
county election officials, not the Secretary, input and compare voter data and determine voter eligibil-

ity. Advancement Project submitted an amicus brief arguing that plaintiffs’ claims were not supported by
HAVA nor by Pennsylvania law, and that the relief plaintiffs requested was merely an attempt to challenge
and suppress the vote of low-income and minority voters, consistent with the Republican Party’s historical
pattern of voter suppression against these communities.®”  Indeed, the claims and relief sought appeared
to be solely aimed at creating ‘caging’ lists for challenging voters. The Court denied plaintiffs” motion and
the suit was dismissed. On Election Day, there was little evidence of vote caging.

POLL WORKER TRAINING

The training of poll workers has long presented a serious impediment to election administration in Penn-
sylvania. In every recent election, including the 2008 primary election, the deficient training and support
of poll workers has led to faulty administration of provisional ballots, and a constellation of other illegal
polling place procedures. These problems resulted in long lines and disenfranchised voters. After inten-
sive advocacy from Advancement Project and coalition partners at the state and local level, 2008 poll
worker performance may have improved slightly but was inadequate to protect voters’ rights and provide
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effective Election Day administration. The structural problems with poll worker performance remain un-
changed: (1) the training in most cases is voluntary and officials believe they lack the authority to make it
mandatory, and (2) management of poll workers remains a purely local matter where the state has taken
only an advisory role.

Selection Process for Election Judges and Inspectors Inhibits Training

The complications raised by the intensely local structure of election administration affect the performance
of poll workers at all levels. All precincts in Pennsylvania are run by their own local elections board, which
consists of a judge of elections, a majority inspector, a minority inspector, a clerk, a machine inspector (in
most cases), and, in some polling places, a bilingual translator.? The judge of elections and both inspectors
are elected to serve four-year terms.? Machine inspectors and the bilingual translators are appointed by
inspectors or county election officials, while the clerk is appointed by the minority inspector.”® This disper-
sion of authority and accountability, and the election of the local election officials, raise structural barriers to
enforcing training requirements.

Though poll workers” actions and inactions can make the difference between a vote counted and a vote
rejected, and between a well-functioning polling place and a polling place plagued by long lines and high
levels of voter frustration, few Pennsylvania counties make serious efforts to ensure their election officials
receive training. Furthermore, when poll workers fail to attend trainings, election officials do not penalize
them.”” Many county officials take the position that they cannot require training because the highest-level
poll workers are elected. As stated by a Philadelphia election official: “So we make it mandatory and they
don’t show up. Then what? Remember, these people are elected. We can't just replace them.”®> In some
places, such as Philadelphia, counties offer minimal compensation to encourage attendance; however, the
$20 offered there is not enough incentive for all the poll workers to come to training.”® As a result, count-
less untrained and unsupported poll workers work every Election Day, to the detriment of both the poll
workers and the voters.

Recent Trainings and Flawed Information

In the months leading up to the 2008 general election, poll worker training often failed to cover adequately
the numerous tasks required of a poll worker. For example, in the fall of 2008, Advancement Project repre-
sentatives attended trainings in Philadelphia that were scheduled for one hour but only lasted 30 minutes.
The trainings proceeded so quickly that they failed to cover basic information, and additionally, the infor-
mation they did provide was extremely difficult to digest when delivered so quickly. In 2006, the city also
made available to poll workers a 30-minute video on using the voting machines but did not require poll
workers to watch it.*

Additionally, many of the materials and manuals for poll workers were cumbersome and contained sub-
stantial errors and omissions. For example, Philadelphia’s “Guide” is formatted as a vertical and horizontal
fold newspaper with tiny type and as a result, is very difficult to use and read. Some manuals also included
incomplete and inadequate representations of Pennsylvania election law. For example, none of the manu-
als Advancement Project examined in the spring of 2008 addressed the administration of emergency paper
ballots in the event of machine failures. Only after Advancement Project advocated with county election of-
ficials, and the Secretary of the Commonwealth released a directive related to emergency paper ballots, did
several counties add separate sheets relating to emergency ballots to correct this omission.

Several poll worker manuals only provided partial information about Election Day procedures, such as list-
ing several forms, but not a complete list, of acceptable voter ID.”> Other manuals supplied information
contrary to Pennsylvania law, such as indicating that a poll worker may ask for ID whenever they are “un-
sure” of a voter’s identity.*
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Although the Secretary was aware of the deficiencies in training and the risks to voters imposed by those
deficiencies, he did not issue any directives making improvements mandatory. The State issued memos to
county election officials, encouraging improvements to poll worker training,®” but there is no evidence that
many counties took action to comply with these memos.

Advocacy led to some improvements and may pave the way for future trainings and standards

Advancement Project recognized the serious risks to voters posed by spotty or non-existent poll worker
training and organized a coalition around the issue. The coalition issued a joint statement, calling for clear,
uniform, and mandatory training requirements; the establishment of qualifications for and the assessment of
poll workers; and the distribution of effective, correct manuals.

At the same time, Advancement Project and coalition members engaged in direct advocacy with officials
who could institute and improve the training. Advancement Project sent letters to the Department of State,
several counties’ board of elections and/or director of elections, and Philadelphia’s mayor. Advancement
Project also had extensive contacts with Philadelphia and Montgomery County officials relating to the ad-
equacy of training and materials, and Montgomery County agreed to distribute Advancement Project’s palm
cards to its poll workers.

In September 2008, Advancement Project sent a letter to the Department of State’s general counsel arguing
that the Secretary’s failure to order mandatory training and to set basic standards for that training put thou-
sands of voters at risk of disenfranchisement. These failures could have seriously disrupted the election and
probably violated federal law.”® Despite Advancement Project’s argument that the Secretary had the au-
thority and responsibility to order adequate training, the Secretary continued to insist that responsibility for
training rested with local authorities.

Nonetheless, Advancement Project’s advocacy over the course of the election cycle significantly raised
awareness of poll worker training as a serious issue for voters and encouraged some local officials to up-
grade their training. For instance, Advancement Project’s persistent discussions with Philadelphia officials
spurred them to improve their poll worker training, including efforts to ensure that the training lasted a
minimum of one hour, and, to include training materials on emergency paper ballot procedures. Addition-
ally, Advancement Project’s advocacy laid the foundation to press for statewide reforms that would require
mandatory and adequate training for all poll workers.

POLLING PLACE RESOURCES

Over several election cycles, the administration of and confidence in Pennsylvania’s elections have been
marred in places by the insufficient allocation of polling place resources, both in terms of material and hu-
man resources. Aware that this troubled system would be additionally taxed in 2008, Advancement Project
began its study and advocacy on this issue early in the election cycle. From responses to public records re-
quests and meetings with local and state officials, it was clear that some counties were likely to have under-
resourced polling places, and that the state was unlikely to require the counties to add voting machines and
resources as needed.

Several jurisdictions were very responsive to the need to increase such allocations. For instance, Montgom-
ery County purchased seventy-five additional voting machines and allocated them to the precincts that were
predicted to need extra resources. Philadelphia also added additional machines based on re-assessments of
which precincts were most likely to need more resources. Advancement Project also pressed the Secretary
of the Commonwealth to issue a directive setting minimum allocations of machines, poll workers, and other
resources per precinct. Not long before the election, the Department of State issued recommended mini-
mum allocations for each of the state’s polling places.
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On Election Day, it appeared that most polling places had sufficient resources and, except for a few
instances, they were fairly allocated. There were several problem spots, however, mostly due to over-
whelming turnout. The biggest problems were reported at polling places that served college campuses.
In Pittsburgh, near the University of Pittsburgh, and in State College, near Penn State, there were reports
of two to three-hour waits. At Lincoln University, a historically black college in Chester County, the waits
were reported to reach six hours.

Additionally, several polling places in Delaware County with large minority populations had insufficient
poll workers and voting machines, and lack of clear polling place operations, all of which caused long
lines and substantial voter confusion. Advancement Project’s experience in Yeadon, Delaware County, il-
lustrates resource and training problems vividly:

. By far the largest number of calls to our command center came from Yeadon (Delaware county),
Precincts 1, 4, and 7 (95% minority communities), which were all in one polling place, Bell
Elementary school. Over 3,000 registered voters were assigned to this one polling place, divided
into three precincts.

. From the very beginning of the day, there was mass confusion; nobody knew which line to go
in, which precinct they were in. Early in the day, an official was directing voters to stand in one
line, contributing to substantial delays. Pretty quickly, 2-3 hour lines developed and voters would
wait in one line for hours only to find out that they were in the wrong line.

e All three precincts were under resourced in terms of poll workers and voting machines. One
precinct had only 2-3 poll workers, and the other two had 3-4 poll workers. All three precincts
should have had 5 poll workers at a minimum.

e We had poll monitors stationed in Yeadon all day. Our monitors got street lists from the poll
workers and worked the rest of the day to direct voters to the correct line. This greatly reduced the
chaos and solved the line problem. It also helped that there was not another crush of voters later
in the day—most came out in the morning.”

Advocacy on Paper Ballots

In addition to trying to ensure that all precincts had an adequate number of machines, Advancement Proj-
ect realized early in the election cycle that many election officials were confused about how to respond
when machines broke down or malfunctioned. Many simply did not know the form and number of emer-
gency ballots that should be available at each precinct, or the circumstances under which a poll worker
should issue an emergency ballot and how that differs from a provisional ballot. At the time, the Secretary
of the Commonwealth had not issued any directives instructing local officials on the use of emergency
paper ballots.

In April 2008, before the primary election, Advancement Project advocated that county and local elec-
tion officials in its focus counties issue and follow clear rules on the use of and procedures for emergency
paper ballots, in the event of machine breakdowns. Regretfully, this advocacy was unsuccessful, and
during the 2008 primary election, many poll workers had no idea how to respond to machine malfunc-
tions, including distributing and processing backup paper ballots. Different procedures applied across
the state and even within counties. While some voters were provided with emergency paper ballots when
they faced machine breakdowns, others were told to go home and come back later. Even in places where
poll workers eventually offered voters paper ballots, the procedures and forms of these ballots varied from
county to county and from precinct to precinct. Some voters were offered paper ballots, properly depos-
ited in secure boxes and counted. But others waited for hours and were subject to, and disenfranchised
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by, provisional ballot procedures not intended to apply to registered voters. Further, the majority of these
reported problems occurred in precincts and census tracts with higher than average populations of people of
color and people living in poverty.

In June 2008, Advancement Project met with the Department of State to advocate for clear rules on the

use of backup paper ballots, including how many paper ballots must be available at each polling place,

and for a directive that they must be offered when 50 percent of the voting machines in a precinct are not
functioning. Working with a diverse coalition, Advancement Project also wrote letters to its focus counties
explaining the legal and practical obligations of the counties to establish and enforce clear guidelines for the
distribution of emergency ballots.

In late August, when the Secretary of the Commonwealth still had not issued a directive providing clear
guidelines on when and how to distribute emergency ballots and how many such ballots must be available
at each polling place, Advancement Project led a coalition of 25 voting rights groups to issue a public state-
ment demanding that the Secretary of the Commonwealth issue a uniform policy on this issue. The coalition
also began a public campaign urging other groups and voters to email and call the Secretary.

In response to this advocacy, on September 3, the Secretary issued a directive to the counties setting forth
rules governing the administration of emergency ballots.'® Just before issuing this directive, the Secretary
also issued a guideline that each polling place should have emergency ballots located on site at minimum in
the amount of at least 20 percent of its registered voters.'®" The September 3 directive only required the dis-
tribution of emergency ballots when all voting machines in a precinct had become unavailable. While this
was far short of the trigger of a 50 percent machine failure that the coalition had sought, much of the coali-
tion welcomed the clarity and consistency of the directive, particularly as it pertained to issuing and count-
ing backup paper ballots. The ballots were to be distributed “immediately” — not after waiting for a machine
to be repaired, as had previously been the policy. Additionally, the ballots were to be clearly distinguished
from provisional and other ballots, and were to be counted as regular ballots, not subject to the hurdles of
provisional or other ballots.

Just 10 days before the election, some coalition members, represented by Voter Action and other counsel,
filed a lawsuit in federal district court asking that the Secretary be ordered to revise its directive to apply as
soon as half the voting machines in a precinct fail, and that he order all counties to have emergency bal-
lots at each polling place equal to 20 percent of the registered voters.’®  The lawsuit, in large part, relied
on evidence collected and analyzed by Advancement Project and its partners. On October 29, less than

a week before Election Day, the court granted plaintiffs” motion for preliminary injunction and ordered the
Secretary to issue the requested directive.'® The court found that machine breakdowns were often respon-
sible for long delays at voting places, which effectively disenfranchised potential voters. “[Tlhe polls are
open for one day and one day only ... There is no rain date.”'%*

Many counties scrambled to comply with the directive, but some election officials suggested it would be
hard to get the ballots printed in time. For instance, the Montgomery County Voter Services Director stated
that he expected to comply with the order but that “80 percent” of the state’s counties did not have emer-
gency paper ballots ready and would not be able to print them before Election Day.'®

According to post-election reports from the counties, few paper ballots were needed. Only 11 counties
distributed any emergency ballots, and in most of those counties, only a handful were needed. In Allegh-
eny County, however, 708 emergency ballots were used in 34 precincts. Also, according to a post-election
survey of emergency ballot use, most of the counties reported that they were prepared on Election Day with
such ballots, but several grumbled about the additional strain and cost of preparing the safety net, particu-
larly at the last minute.'%
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PROVISIONAL BALLOTS

The primary issue with provisional ballot distribution in Pennsylvania remains poll worker training. His-
torically, too many provisional ballots have been distributed because poll workers simply did not call the
elections office to determine whether a voter was registered and, if so, where. This often resulted in too
many provisional ballots being distributed and too few being counted or only partially counted because
they were cast in the wrong location.

Overall in the 2008 general election, 32,898 provisional ballots were cast in Pennsylvania, and 44 percent
of those were rejected. Pennsylvania’s provisional ballot rate (.5 percent of the ballots cast) is very low
compared with other states, but the casting of provisional ballots, and their rejection, reveal trouble spots
in the election process. Notably, Philadelphia stands out for a high percentage of provisional ballots cast —
about 1.7 percent of the ballots cast — which may be attributable to problems and omissions it had with its
supplemental voter lists this election. Nevertheless, Philadelphia rejected only 33 percent of those ballots,
a far lower percentage than the rejection rates of Advancement Project’s other focus counties.

Advancement Project’s ongoing analysis of the casting and counting of provisional ballots in the 2008
primary and general elections reveals that far too many votes are disqualified simply because the provi-
sional ballot envelope was incomplete.’” In Allegheny County, for instance, 27 percent of the provisional
ballots cast in the primary, and 16 percent of those cast in the general election, were not counted because
the envelope was not complete. This is purely a poll worker training problem which should be easily
correctable. After the election, Advancement Project sent letters to Allegheny, Dauphin, and Delaware
counties advocating for proper counting procedures and monitored some of the counting in Philadelphia
and Montgomery counties.

GOING FORWARD

Pennsylvania is poised to continue making substantial improvements to its administration of elections. The
2008 election established the foundation to begin making those improvements. Nevertheless, because
the diffuse and regionalized structure of authority over elections continues to be an obstacle to reform,
Advancement Project will continue to urge the Secretary of the Commonwealth to assert more control and
direction over the local election officials, particularly in areas of poll worker training, resource allocations,
and registration. In instances where statutory reform is unlikely but necessary, Advancement Project will
advocate with the Secretary for the development of incentives for improvement and standardization.

Advancement Project stands ready to work with state and local officials to continue improving Pennsylva-
nia’s elections. Already in 2009, Advancement Project has opposed a proposed bill to impose photo ID
requirements for all voters and continues to work with a broad coalition advocating for enforcement of
NVRA requirements, early voting, increased access for jail-based voters, and improving and standardizing
poll worker training.
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Jail-based registration and voting

Pennsylvania is one of the few states that allow prisoners to register and vote while in jail. Under Pennsylvania law,
pretrial detainees, citizens incarcerated on misdemeanors, and all individuals under house arrest are entitled to reg-
ister regardless of the nature of the underlying offense.'® Only those currently serving time in prison for conviction
of a felony are not allowed to vote.’® Pretrial detainees and other incarcerated individuals are required to register
and vote absentee at their last residence before incarceration.'

Many prisoners and those with convictions, as well as prison employees, are unaware of prisoners’ rights to register
and vote, due to changes in the laws and lack of public awareness and education on these issues. Additionally,
many counties and prison officials resist allowing advocates, or prison employees, to assist prisoners in registering
and casting an absentee ballot. Because of the isolation of jails, frequent language and literacy challenges, inad-
equate institutional knowledge and an unwillingness to educate prisoners about their voting rights and procedures,
voting in prison can be quite difficult without the assistance of advocates.

Recognizing this, Advancement Project helped create a jail-based advocacy and action coalition that included a
broad range of groups involved with prisoners, including formerly incarcerated individuals. As part of the coalition,
Advancement Project helped pave the way for increased voter protection and registration work in jails and prisons.
For instance, Advancement Project began working with corrections officials well before the election to establish
procedures for access and held trainings in correctional facilities starting in 2007 and continued to work with
groups doing trainings and registration drives throughout the election season.'"

Many prisoners need help completing forms and navigating the complications of absentee ballots. Additionally,
county boards of elections usually communicate with registrants by mail or telephone — neither of which is reliable
for prisoners. Advancement Project has advocated with prison wardens to allow advocates to provide prisoners
with in-person, on-site assistance and thus, reduce the number of errors and omissions on voter registration and
absentee ballot forms.

Prisons that allowed advocates to provide assistance on site had a significantly better registration and voting rate
than those that did not. In 2008, Advancement Project’s prison voting coalition met with prison and election of-
ficials in Philadelphia to examine then current voter registration and voting procedures, which were resulting in
relatively low levels of voter participation among prisoners. As a result of Advancement Project’s advocacy and the
efforts of the coalition, prison and election officials agreed to improve these processes. Initial reports indicate that
the efforts and advocacy paid off: registration and voting drives were very successful, with many more incarcerated
individuals casting ballots from Philadelphia prisons than in previous elections. In addition, the Allegheny County
Jail in Pittsburgh allowed almost 50 volunteers, working in conjunction with Advancement Project partners, to reg-
ister voters and assist with absentee ballot applications in the week before the registration deadline. In a two-hour
session, the volunteers registered more than 400 voters and received 700 absentee ballot requests.'"?

Building on the improvements in 2008, Advancement Project and other advocates are working on additional
improvements to and expansion of registration and voting procedures for inmates and released prisoners as a top
priority in Pennsylvania in 2009.

Registration Deadline: The 30th day before the election''

Correction/Completion May complete or correct up until the 15th day before the election'*
After Deadline

Change of Address Registered voter moving within a county may vote at either old or new
address but must provide written affirmation of new address''”

Registered voter moving to a new county may vote at old address''®




A?;’;Iﬁ‘f””"' Barriers to the Ballot: 2008 Election and Beyond

Ohio

After several troubled election cycles and a history of election administration that many viewed as deeply
politicized, Ohio entered the 2008 cycle already in the spotlight. Campaigns to register more than
250,000 new voters were well underway in late 2007, and challenges to those efforts began soon after-
ward. The new Secretary of State, Jennifer Brunner, announced ambitious plans to win back public confi-
dence and to improve the administration of the voting process. It was clear that the state was likely to be a
battleground yet again in a closely fought, politically divisive election year.

By early 2008, another confidence-rattling election seemed to be on its way. Partisan groups filed lawsuits
in an effort to challenge some voters. Other groups filed lawsuits to remove barriers to the voter rolls.
There were noisy threats of vote caging — that is, efforts to challenge voters at the polls. Rumors of prob-
lems with the registration process percolated around the state. Partisan groups attacked as illegal an early
voting period during which voters could register and vote at the same time. Additionally, as recently as a
May 2006 primary election, Ohio’s largest county experienced significant malfunctions in its electronic
voting machines. The new Secretary of State placed the county under administrative oversight in early
2007. Just weeks before the 2008 general election, hackers broke into the Secretary of State’s Web site,
freezing access and shaking confidence during a critical period."”

At the closing of the polls on Election Day, there was a consensus sigh of relief: Ohio’s 2008 general elec-
tion was a major improvement over past years. The sense of relief was likely made possible by the margin
error in the election results: about 240,000 votes separated the leading presidential candidates (or 4.5 per-
centage points) as opposed to 110,000 votes and 1.9 percentage points in 2004.""® Thanks partly to the
increased availability of early voting, even Ohio’s most troubled polling places did not have significantly
long lines. Furthermore, the proactive Secretary of State and voting rights advocates such as Advancement
Project were able to identify trouble spots and mitigate their effects before Election Day.

Advancement Project entered the 2008 election cycle ready to face these challenges. Already working
with a diverse coalition of local and state groups and building strong relationships with new state officials
and local officials, Advancement Project was able to identify and begin resolving the most serious issues
likely to interfere with Ohio’s voters well before Election Day. Advancement Project focused its voter
protection advocacy on the six counties that had the largest minority populations and histories of election
administration problems: Cuyahoga, Franklin, Hamilton, Lucas, Montgomery, and Summit. Advancement
Project also worked closely with the Secretary of State’s office to improve administration at the state level.
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Because the state had a new Secretary of State, Jennifer Brunner, who seemed eager to protect the rights of
voters, Advancement Project’s role often involved being an advisor and advocate to preempt problems- rath-
er than a flat out adversary as in past elections. On several key issues, Advancement Project used its legal
expertise to encourage and then support the secretary’s decisions related to key registration issues and early
voting. That expertise and Advancement Project’s advocacy were also effective in improving poll worker
training and encouraging a better allocation of resources at polling places.

This report focuses on several key flashpoints during the 2008 election that illustrate the evolving status of
election administration in Ohio and the importance of vigilant advocacy. The report covers several registra-
tion issues including the statewide database and voter caging concerns, poll worker training, continuing
problems with provisional ballots, and the success of early voting.

Registration and Voter Database Problems

Ohio was a hotbed of registration activity. Voter registration groups began organizing almost a full year
before the election and poured resources into Ohio. The Secretary of State announced that between Janu-
ary 2008 and the close of registration for the 2008 general election, roughly 665,900 active voters had been
added to the voter rolls.'"

The intense registration activity unquestionably taxed the system, including the state voter registration da-
tabase, which the Secretary of State has called “poorly constructed.”’?® The statewide database and local
offices were flooded with registrations. As the election approached, it became clear that significant flaws in
the database or in the data entry had put thousands of voters at risk of being disenfranchised. On Election
Day, registration problems were the number one issue reported to nonpartisan voter hotlines. The Secretary
of State’s post-election task force identified increasing the reliability of the state’s voter registration database
as one of the most important reforms for improving Ohio’s election administration.'?’

While this section touches on the nuts and bolts of registration issues, such as the construction and main-
tenance of the database, it focuses on the contentious and highly politicized efforts to knock voters off the
roles. These battles, involving the potential challenge of hundreds of thousands of voters, provide powerful
evidence of the state’s need for a transparent and stable statewide voter database. These battles also demon-
strate the critical role advocates can play when government officials have discretion in how they implement
laws and establish procedures relating to voter registration.

60-Day Notices and a Pushback against Challenges and Caging

In 2005, Ohio passed a law requiring county boards of elections to mail non-forwardable notices to all reg-
istered voters 60 days before an election.' As the 2008 election neared, the critical question on the imple-
mentation of this law was whether a notice returned as undeliverable could be used as the sole support for
canceling a voter’s registration. Because the new law allowed challenges to registrations without notice to
the voter, it created a substantial risk that voters would be challenged as part of a ‘caging’ campaign. Under
existing Ohio law, any voter could obtain the names of voters whose notices were returned,'* giving groups
the ability to prepare lists for voter challenges twenty days prior to Election Day.

Through an investigation and open records requests, Advancement Project discovered that before the March
2008 primary, at least 600,000 notices were returned in the counties where Advancement Project was
focusing its pre-election efforts. This suggested that well over one million notices were likely to be returned
throughout the state before Election Day. These returned notices were far more likely to affect voters in poor
and minority neighborhoods and college students than people living in more affluent areas. In addition, the
non-forwardable notices were often returned for reasons unrelated to a voter’s eligibility, such as a hold on a
voter’s mail during a vacation, a data entry error at the board of elections, or a mail delivery error.'?*
Furthermore, there was no question that these notices raised the potential of serious disruption and disen-
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franchisement on Election Day and during early voting — while providing little in the way of registration in-
tegrity. In previous election cycles, ‘vote caging’ was attempted when a political party sent non-forwardable
notices to voters that, when returned to the political party, alerted the party to voters who may be vulnerable
to challenges to their right to vote.'* Particularly in minority and low-income areas, ‘vote caging’ caused a
significant disruption at the polls.

Advancement Project’s 2008 research and past experience fighting ‘vote caging’ in Ohio in 2004 put it in
a strong position to argue for rules that would block the use of these returned notices for caging lists.*
Advancement Project advocated vigorously for Secretary of State Jennifer Brunner to issue a directive pro-
hibiting the challenge of Ohio voters whose names appeared on returned mailings or any other caging list.
This remedy would have permitted county boards to comply with the statutorily required mailing,'?” while
ensuring that no voter would be challenged on residency grounds, based solely on the unreliable evidence
of returned mail.

Following Advancement Project’s advocacy, Secretary Brunner issued a directive in September 2008 making
clear that no voter could be challenged based on the returned mailing alone. Critically, Secretary Brunner
also directed county boards of election to provide every challenged voter with notice and the opportunity
to be heard at a public hearing before Election Day. In her directive, she made clear that failure to provide
such notice would be unconstitutional and impractical, advising the boards that providing due process on
challenges to voter registrations would diminish the likelihood of election lawsuits and other potential dis-
ruptions.'®

Advancement Project’s advocacy on this issue, by encouraging the Secretary’s directive and achieving early
public scrutiny for potential challenges,' served as a significant deterrent to Election Day (and early voting)
challenges. Indeed, there were few reports of challenges in Ohio in 2008.

Potential Challenges Based on HAVA Matching and the Statewide Database

The Help America Vote Act (“HAVA”) requires Ohio, and all other states, to maintain a uniform, interactive
statewide voter registration database that serves as the state’s central resource on voter registration informa-
tion."3% It also requires states to establish the means by which information on voter registration applica-
tions may be matched against the federal Social Security database and the state driver’s license database.’
HAVA does not require states to cancel or reject a registration application because of a mismatch and allows
states to construct their own parameters on matching.'

Ohio has not legislated procedures to implement the so-called ‘HAVA matching requirements.” Instead, the
Secretary of State instituted a process by which state election officials would try to match information from
an application against the social security database or the driver’s license database depending on which num-
ber had been provided on the form. If a match could not be confirmed, the county board of elections would
be notified and the individual would be registered but listed as “unconfirmed.”’** Voter applicants were not
to be denied registration because of a match failure. At some point, the Secretary of State may have stopped
notifying counties of registrations that could not be matched.'**

In keeping with the contentious and highly politicized nature of recent Ohio elections, the state’s HAVA
matching regime and statewide database came under fire just weeks before the election when the Ohio Re-
publican Party (“ORP”) filed a lawsuit against the Secretary of State. The ORP claimed that the Secretary of
State had intentionally and illegally disabled a matching function, violating HAVA and allowing fraudulent
registrations to remain in the database.’®> The Republican Party demanded that the Secretary of State iden-
tify any mismatches (up to 200,000) to county officials so those names could be removed from voter registra-
tion lists unless further verified."*® It appeared, too, that the Republican Party wanted the list of unmatched
voters to facilitate pre-Election Day challenges.
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Notably, the “matching mechanisms” challenged by the Republican Party had been in place “at least as
early as 2007,” yet they were only challenged weeks before the election.’” But as the rushed litigation
revealed, it simply was not clear what protocol the Secretary of State was using to confirm the registra-
tions entered into the state database.'*® The Secretary’s own handbook on the database was not clear,
and evidence presented on both sides of the case was somewhat muddled. It is clear, however, that quite
in keeping with HAVA, the Secretary did not use mismatches between the databases to deny or cancel
registration applications. Nor did she send lists of registrations with mismatched information to county
election officials.” At some point during the election cycle, the protocol for matching between the voter
registration database and the Bureau of Motor Vehicles was suspended.'*

Although the database was revealed to be flawed and poorly constructed, the litigation also demonstrated
that the failure to verify mismatched registrations was unlikely to result in any significant voter fraud. Most
potential mismatches were not the result of fraud but of database errors and other human errors — both on
the state voter registration side and the Bureau of Motor Vehicles side.’*' It is well known that matches
routinely fail — up to 30 percent of the time — for reasons unrelated to a voter’s eligibility even when data-
bases are well designed and maintained.’ Further, Ohio counties have a variety of tools at their dispos-
al, including the voter identification requirement, to ensure that a flawed registration application does not
result in a fraudulent vote. Moreover, as the initial appeals court panel found, an eleventh hour program-
ming change could trigger a glitch that would cause “validly registered voters to be inadvertently purged
from the poll book.”'*

After a flurry of appeals, conflicting opinions, and an emergency order from the U.S. Supreme Court, the
election went forward without the Secretary’s having generated lists of unmatched voter applicants, nor
having provided those lists to the counties.'** It is critical to note that despite repeated allegations of
registration fraud and the potential for voter fraud before the election, there were no significant claims of
fraud after the election. Furthermore, county officials, those most directly involved with the election pro-
cess, have been unanimous in stating that mismatches alone should not be used to block people from vot-
ing, though officials in some counties expressed interest in obtaining lists of unmatched voter applicants in
order to perform further checks.'

The conflicts in Ohio during the 2008 election cycle illustrate one of the core potential problems with
HAVA's requirement of matching and the establishment of statewide voter databases: a lack of transpar-
ency even in voter-friendly administrations may create deep suspicions, undermine voter confidence, and
open the door to obstructive litigation.

EARLY VOTING AND GOLDEN WEEK

In 2005, Ohio amended its absentee voting law to allow voters to vote an absentee ballot by mail or in
person without excuse.'® This expansion of absentee voting — including the so-called golden week dur-
ing which voters could register and vote at the same time — represents one of the biggest changes, and
improvements, to Ohio’s election administration in years. A record 30 percent of all votes, or 1,744,753
votes, were cast absentee in 2008.'% That is about three times the number of absentee ballots cast in
2004. Additionally, some 12,800 voters registered to vote and then voted at same time during golden
week."*® Early voting is credited by almost all election officials and advocates as a key element in the
smooth, mostly successful administration of the 2008 elections, particularly because it was effective in
reducing long lines on Election Day.

There were, however, two areas of conflict around in-person absentee voting. First, some locations expe-

rienced very long lines as Election Day neared. Second, the overlap of early voting and voter registration

periods came under attack from the Ohio Republican Party and some local officials, illustrating, yet again,
the contentious and partisan culture of election administration in Ohio.
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Under Ohio law, in-person absentee voting may take place at only one location in each county.’** This
limitation, combined with the newly relaxed rules on voting absentee and the high interest in this elec-
tion, caused very long waits in several counties, including Cuyahoga and Franklin counties. On the days
leading up to the election, waits were sometimes four or five hours long.”® Indeed, in Franklin County,
on the weekend before the election, lines averaged five hours, and some voters had to wait until well past
midnight to vote.""

Ohio’s relatively new golden week became the subject of intense partisan wrangling as many voters and
advocacy groups jumped at the chance to take advantage of the five-day overlap between the absentee
voting period and the close of voter registration. Although there had long been a brief overlap between
the beginning of the 35-day absentee voting period and the close of registration, this was the first Presiden-
tial Election held since the institution of no-excuse absentee voting. For the first time, many new voters
were encouraged to take advantage of the overlap. In August 2008, Secretary Brunner, apparently recog-
nizing the need for a consistent rule, directed local election officials to allow voters to register (or update
their registration) and vote absentee at the same time during the overlap period.”™ She directed each lo-
cal board of elections to “develop procedures to immediately register the applicant and issue an absentee
ballot . . 1>

On September 12, 2008, two weeks before the early voting period, the Ohio Republican Party filed law-
suits to block the concurrent registering and voting during golden week. Their initial lawsuit in the Ohio
Supreme Court claimed that Secretary Brunner violated Ohio law by allowing voters to register and vote
absentee in one stop. On September 29, the Ohio Supreme Court refused to order Secretary Brunner to
change her directive and found that her directive comported with Ohio law."** While that challenge was
pending, the ORP filed a lawsuit in federal court, claiming that Directive 2008-63 violated state law. Fol-
lowing the Ohio Supreme Court’s decision, the federal court adopted its interpretation and declined to
enjoin the law on that ground.'*®

Golden week voting proved to be contentious at a local level as well. In Hamilton County, the county
prosecutor sought to quarantine all 671 votes cast during golden week so that his office could scrutinize
the voter’s eligibility.’® The prosecutor then subpoenaed 300 of the ballots for further scrutiny. Although
the prosecutor released the ballots after several press conferences claiming unsubstantiated fraud, the
Hamilton County Board of Elections chose to sequester the ballots until Election Day.

On October 29, Advancement Project, on behalf of the Cincinnati branch of the NAACP, sent a letter to
the board requesting that these votes be processed immediately or that the board provide a reason for the
sequestering. At an early morning meeting the following day, Advancement Project’s letter was distributed
to the board members and the board decided to begin processing all but one of the ballots cast during
golden week.

POLL WORKER TRAINING

Despite the efforts of the Secretary of State and groups like Advancement Project, the 2008 election dem-
onstrated yet again that poll worker performance remains one the state’s biggest hurdles to ensuring that
no eligible voter is disenfranchised. Poll worker confusion relating to provisional ballots, identification
requirements, locating names in the database, and, simply, properly assisting voters was one of the most
reported problem on Election Day. This confusion resulted in too many voters being issued provisional
ballots and the likely invalidation of those ballots. It also resulted in delays in voting.

The Secretary of State worked closely with willing local boards to develop good training tools and devel-
oped an on-line training program that was accessible to all poll workers. Additionally, the state and local
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boards more actively recruited poll workers. Unlike many other states, Ohio has fairly clear rules on how
much training is required: all poll workers must be retrained every three years and election judges every
other year.'”

The four-hour Cuyahoga County training attended by Advancement Project was thorough and allowed for
substantial hands-on practice. All of this represented a substantial improvement for poll workers — and
thus, voters — over the experiences described following the 2006 election, when poll workers complained
that training left them confused, and, in addition, caused mistakes in their learning how to use voting tech-
nology.'*®

Despite these efforts and improvements, Ohio’s poll workers were faced with a complicated and shifting
legal landscape and continually changing voting technology. Poll workers were expected to understand
and apply 13 circumstances under which a voter must cast a provisional ballot. Additionally, poll workers
had to enforce new and complex voter identification laws. Furthermore, changing voting technology and
the increased use of backup paper ballots provided another set of complications for the poll workers and
their supervisors. Because of these complications, even the most experienced poll workers were not fully
prepared on Election Day.

The improved attention to training and recruitment was probably effective but it could not overcome chal-
lenges created by the statutory requirements poll workers are expected to master and apply. Simplifying
provisional ballot rules and identification requirements is essential to improving poll worker performance.

POLLING PLACE RESOURCES

In 2004, Ohio was meltdown central for polling resource misallocation. On Election Day and the day
after, the news was filled with stories of Cuyahoga and Franklin counties’ record long lines and of voters
turned away. Among many voters, there was a sense that the unequal long lines may have been decisive
in that close election. Indeed, in the 2004 election, African Americans reported waiting in line to vote
three times as long as white voters — fifty-two minutes to eighteen minutes.™ In the four years following
the 200 election, a number of key counties moved from the flawed punch-card system to optical scan, and
others also purchased more machines.

In early 2008, Advancement Project conducted a thorough study of polling place resource allocations
for 2004 and 2008 in its six counties of focus and began to advocate for a more equitable distribution of
polling place resources. Its analysis demonstrated that several counties were not prepared to handle the
expected turnout for 2008 and that the misallocation of machines and poll workers was likely to have a
negative impact on polling places that served minority communities.'® Although the problems did not
appear to be as severe as they had been in 2004, there was still a significant likelihood of an election
disruption.

During preparations for the 2008 election, Secretary Brunner issued directives to the local boards provid-
ing guidelines on the number of voting machines and backup paper ballots that each precinct should

have. She also required local boards to provide precinct level information on machine allocations.

After the publication of Advancement Project’s End of the Line report, Secretary Brunner issued a press
release describing additional steps taken to improve polling place resources:

. Issuing additional guidelines for voting machine allocation and distribution to minimize long lines

. Requiring backup paper ballots in counties using touch-screen voting machines and reimbursing
counties for the cost of paper ballots
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. Requiring implementation of two voter lines in larger precincts with touch screen voting

. Establishing statewide poll worker training curriculum and providing each poll worker a ‘quick
reference guide’ similar to Advancement Project’s palm cards

On the morning of Election Day, a few polling places reported long lines, but by noon, they were almost all
gone. The improved allocation of resources and the move away from punch-card voting combined with the
success of early voting resulted in shorter lines and a smoother election day.

PROVISIONAL BALLOTS

In the 2008 election, Ohio continued to rely on provisional ballots more than most states, distributing a
comparatively high percentage of the ballots but also counting a higher percentage of those ballots. The
state’s provisional ballot practices and policies remain overly complex, confusing, and fraught with con-
troversy. In the months before the election, Advancement Project pressed hard and with some success for
clearer rules that would protect voters. Yet, as the events of the 2008 election illustrate, the laws and prac-
tices on when to distribute and when to count a provisional ballot remained somewhat unclear throughout
the election process.

Ballots Cast and Counted

The number and rate of provisional ballots cast in Ohio rose in 2008 from the 2004 election. Ohio voters
cast 206,859 provisional ballots in 2008 — or approximately 3.5% of 5,775,369 ballots cast were provi-
sional ballots.’®' By way of comparison, in 2004, 158,642 provisional ballots were cast — or approximately
2.7% of the 5,722,443 ballots cast."?

This increase in the use of provisional ballots raises some concerns because provisional ballots are often not
counted. Indeed, Advancement Project has referred to them as “trapdoor to disenfranchisement,” because
the distribution and administration of provisional ballots eat away at poll worker time and attention due to
their complexity. Additionally, large urban counties have much higher rates of provisional voting than the
rest of the state, which are likely to have an impact on voters of color.

A higher percentage of provisional votes were counted in 2008 than in 2004 — 81% versus 78% -- suggest-
ing that advocacy around certain rules and a more responsive election administration had an impact.

Why Are Provisional Ballots Distributed?

Ohio law requires the use of a provisional ballot when (1) a voter declares he or she is registered but his or
her name does not appear on the voter roll; (2) an election official “asserts that the individual is not eligible
to vote,” (3) a voter does not have or does not provide proper identification; (4) a voter is shown to have
voted by absentee ballot; (5) a voter’s registration notification was returned as undeliverable; (6) a voter
changed address; (7) a voter changed his or her name; or (8) a voter was challenged without resolution.'®?
The most common reason for provisional voting appears to be the “change of address” rule. Voters who
move but do not update their address with election officials must vote a provisional ballot if they have
moved to a new precinct.'"® Some counties, particularly urban counties, distribute provisional ballots at a
much higher rate than others. Without additional study, it is not possible to know whether the differences
are a product of different social and demographic factors in the counties — such as a more mobile popula-
tion — or administrative differences, or both. There is also a possible link between provisional balloting
and other election practices — such as a county’s use of multi-precinct polling places and differing ways of
organizing those polling places. The variation and lack of clarity do suggest that there is a need for strong
administrative control at the state level to bring consistency and to ward off equal protection problems.
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The Tangled Knot: When are Provisional Ballots Counted - Lessons in Advocacy and Persistence

The two reasons the substantial majority of provisional ballots are rejected are (1) the voter was not regis-
tered and (2) they were cast in the wrong precinct. For instance, in Cuyahoga County, of the 7,410 provi-
sional ballots rejected, 3,238 were rejected because the voter was not found to be registered, and 3,423
were rejected because the vote was cast in the “wrong county or precinct.”'®  Similarly, in Hamilton
County, of the 4,007 ballots rejected, 1,905 were rejected because the voter was not found to be registered
and 1,766 were rejected because the ballot was cast in the “wrong county or precinct.”'®®  Statewide,
14,335 were not counted because of the wrong precinct rule.’®”

Well before the 2008 election, Advancement Project had identified the “wrong precinct” issue as a signifi-
cant problem, particularly for voters in urban areas, and began an intense advocacy campaign to change
the way the law was interpreted and applied.’® While Ohio law disqualifies ballots cast in the wrong pre-
cinct, it also requires election officials to direct provisional voters to the correct precinct and to inform them
that their ballot will not count if it is cast in the wrong precinct.'® In many cases, the correct precinct is in
the same polling place - literally steps away. Indeed, in Ohio’s largest counties, 35% of the provisional bal-
lots cast in the wrong precinct in the 2006 general election were cast in the right polling place. Yet, thou-
sands of voters are disenfranchised each election by voting at the wrong precinct.

Following the 2008 primary and evidence that increasing numbers of voters were being directed to the
wrong precinct to vote by provisional ballot, Advancement Project redoubled its efforts to change the
wrong precinct rule. Its thorough legal analysis demonstrated that, under Ohio law, provisional ballots cast
in the wrong precinct due to poll worker error should not be disqualified; however, Advancement Project’s
research also indicated that not all Ohio counties followed this rule.

Working with its partner SEIU, Advancement Project met with Secretary Brunner to convince her to is-

sue a directive that would at least clarify the rule that provisional ballots cast in the correct polling place
but wrong precinct should be presumed to be the result of poll worker error and counted. Advancement
Project also met with the Ohio Attorney General on this issue. While not explicitly rejecting Advancement
Project’s interpretation, Secretary Brunner declined to issue the directive.

In late October 2008 in a loosely related case, SEIU argued that under Ohio law, no eligible voter should
be disenfranchised due to poll worker error — and the court agreed.'”® In the week before the election,
Secretary Brunner issued two directives relating to the counting of provisional ballots and other matters that
were involved in the litigation."”" Directive 2008-101, issued October 24, 2008, provided detailed direc-
tions to the local election boards relating to the processing and counting of provisional ballots and reiter-
ated that ballots cast in the wrong precinct are not to be counted.'”?

Four days and one court order later, the Secretary issued another directive, clearly instructing the local elec-
tions boards: “[P]rovisional ballots may not be rejected for reasons that are attributable to poll worker error
.."173 The directive, however, did not provide guidance on how to determine if there had been poll
worker error.
This last-minute flurry of directives left many county boards confused about what constituted poll worker
error and how to apply the directives to ballots cast in the wrong precinct. For instance in Cuyahoga Coun-
ty, one board member wanted to count all ballots cast in the wrong precinct but right polling place but was
outvoted by the other three members. At this point, it is still not clear what rules were applied across the
state.

After the election, Advancement Project has continued its advocacy on this issue and is working with the
Secretary of State, local partners, legislators, and the Secretary’s post-election summit group in an effort to
craft clear rules on how to process provisional ballots.
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Going Forward in Ohio

The complications and partisan wrangling of election administration in Ohio demonstrate the continuing
need for vigorous advocacy on behalf of voters. After the election, Secretary Bruner engaged the issue

of continuing reform by convening a task force composed of all the players in the Ohio election process

— party members, local election officials, representatives of voter constituencies, voter advocates, and
academics with a specialty in voting issues. Advancement Project participated on a panel related to pro-
visional ballots. Following the summit, the Secretary issued a report that included several of Advancement
Project’s recommendations:

Improve the technology, reliability, and transparency of the statewide voter registration database

— while specifying that a database mismatch cannot, on its own, form the basis for disenfranchising
a voter;

Expand in-person absentee voting and shorten the time-period; and

Reform and simplify provisional ballot procedures and ID requirements'”*

Who runs elections in Ohio?
Ohio Elections Structure

The Ohio Secretary of State is the state’s chief election official, and her office wields considerable power over the
administration of elections in the state. There are 88 local boards of elections, which are responsible for adminis-
tering elections at the local level. These bipartisan boards are appointed by the Secretary of State; local party lead-
ers traditionally have considerable influence over who is named to the local boards. Traditionally, Ohio election
administration has been viewed as highly partisan and contentious.

The Secretary of State has primary authority over the statewide voter database but counties also maintain voter
registration lists.

As an illustration of the extent of the Secretary’s power over elections in Ohio, Secretary Brunner put the Cuyahoga
Board of Elections under agency oversight in 2007 after its mismanagement of several elections.

VOTER TURNOUT

After substantial voter registration efforts and the generally intense interest in the election, a record 5,775,369
people voted in 2008. Turnout, however, was actually slightly lower than in 2004. 69.69% of the registered vot-
ers turned out to cast a ballot in 2008, compared with 2004, when 71.77 % of the registered voters (or 5,722,443
voters) turned out."”>  The slight decrease in turnout was a bit of a surprise; some officials had predicted a turnout

as high as 80%.'7°
House Bill 3

H.B. 3, in part, requires voter information mailings and amends Ohio’s challenge statutes. In particular, it requires
that county boards of election mail all Ohio registered voters a non-forwardable notice 60 days before the election.
Each board compiles a list of any notices that are returned as undeliverable. These lists, in turn, are available as
public records to any individual or group seeking to use the list as a ‘caging list’ to challenge voters.

The amended challenge law no longer requires the county boards to provide Ohio voters with notice that they are
being removed from the voting rolls or a hearing for them to defend themselves of a challenge. Rather, the Ohio
law permits the boards to review their own records and make a determination to the validity of the challenge.

Curiously, the law was drafted so that it would sunset January 1, 2009.
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Missouri

From the experience of recent elections when some St. Louis voters waited well into the night to cast
their ballot and thousands of other voters found that their registrations had disappeared, Missouri’s elec-
toral process called out for study and repair in the 2008 election. Missouri was once again a Presidential
“battleground” state — with the final statewide vote differential at one-tenth of one percent — and the focus
of energetic registration drives and partisan attentions. As Election Day approached, it became clear that
efforts to professionalize and standardize the state’s election process were likely to improve the process
and confidence of many voters. But in some of the state’s urban counties, severe registration problems
and training failures threatened to produce another Election Day of painfully long lines and disappointed
voters with failed registrations.

In much of the state, Election Day went smoothly. The state’s 24,000 poll workers, many newly trained
for this election cycle, moved a record 2.9 million voters through polling places and ensured that most
people cast their ballot in an efficient manner. But several of the state’s urban districts, particularly St.
Louis County, continued to suffer from major administration failures that flared up on Election Day. One
St. Louis County polling place was reported to have the longest waits in the country, where voters waited
more than seven hours to cast their ballot because of a combination of management failures and voter
registration problems.””” The state and local patchwork system of managing voter registration, including a
cumbersome matching process under HAVA, created unnecessary barriers and may have disenfranchised
voters.

Increases in registration and high turnout in the state’s urban areas, which include large numbers of minor-
ity voters, strained county election offices. Statewide, 180,000 additional ballots were cast in 2008 than
in 2004, representing a turnout rate of 68.2 percent of the voting eligible population.’”® Turnout among
African Americans was very high: in 2004, only eight percent of Missouri’s voters were African American,
while in 2008, thirteen percent were African American.'”® In St. Louis City, whose population is more
than 50 percent African American, turnout increased by 10 percent over 2004.'% In Kansas City, whose
population is more than 30 percent African American, turnout increased by more than 8 percent.'?

The election statistics from St. Louis County, however, suggest potential flaws in election administration in
that county, from registration failures to mismanagement of polling places. In St. Louis County, a county
whose population is 21 percent African American,'® turnout actually dropped almost four percentage
points from 2004 to 2008. While approximately 12,000 more voters casts ballots in 2008 than in 2004,
the county’s voting rolls bulged with an increase of 63,088 voters (from 736,709 to 796,797) even though
the county has a declining population.'  Without further investigation, it is not possible to pinpoint the
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reasons for these surprising statistics, but it underscores the need for intensive investigation and possible
reform in St. Louis County.'®

As these statistics suggest, Missouri is a state in flux. This was the first recent presidential election to be
conducted under a Secretary of State who was making significant efforts to professionalize and standard-
ize the state’s election administration, particularly as it related to voter registration, the database, and poll
worker training. Yet the state’s patchwork registration system, unduly restrictive registration matching
rules, and localized administration structure impeded these efforts in 2008. Advancement Project and
other groups worked intensively with the state and a number of local officials to help resolve some of
these structural challenges.

In addition to the wide-ranging problems facing St. Louis County, Missouri’s key election issues in 2008
included:

e Aregistration system burdened by a combination of local and state rules and procedures, unclear
lines of authority, a cumbersome, obscure matching process, and 340,000 new registrations;

e A continuing pattern of insufficient poll worker training and recruitment that over the years had
effectively disenfranchised thousands of voters because of unbearably long lines, missed registra
tions, improper requests for identification, and inappropriate distribution of provisional ballots;

e A practice in some counties of excessive use of provisional ballots and a failure to train poll work
ers on how to assist voters casting provisional ballots to increase the likelihood that such ballots
would count;

e A continuing failure in some jurisdictions to allocate machines and other polling place resources
properly.

This report analyzes these election challenges and others with a focus on the advocacy efforts of Advance-
ment Project and others to improve administration and voter access. Within Missouri, Advancement Proj-
ect targeted the St. Louis and Kansas City metropolitan areas, but also worked statewide with the Secretary
of State Robin Carnahan and the state legislature. Advancement Project developed and worked with a
diverse coalition of groups with an interest and significant stake in voter protection.

Advancement Project staff developed strong and positive working relationships with election officials in
the targeted jurisdictions and with officials in the Secretary of State’s office. These relationships, devel-
oped through several years of demonstrating on-the-ground knowledge and legal expertise in a changing
landscape, gave Advancement Project a strong position from which to identify potential problems and
begin pressing for solutions in time to affect voter access during the election.

VOTER REGISTRATION CHALLENGES

In Missouri, as in most states, voter registration is the gateway for securing the right to vote, and in Mis-
souri, varied local and state procedures surrounding the processing of voter registration applications and
use of databases raised significant hurdles for many would-be voters. Registration issues were the most
common problem reported to the Secretary of State on Election Day.'® Similarly, registration and related
problems topped the reported issues and inquiries to poll monitors and a nonpartisan Election Day hotline
coordinated by Advancement Project and its coalition partners on Election Day.'8

Missouri had a surge in voter registration in 2008. The Secretary of State reported that 340,000 new voters
were added to the rolls,'® of which 150,000 were between 18 and 24. In Kansas City and St. Louis City,
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over 50 percent of the new registrants were between 18 and 24. Perhaps because of list maintenance,
however, Missouri’s net voter registration grew by only about 10,000 voters from 2004 to 2008 — from
4,194,196 voters to 4,205,774.1%8

Whatever the final numbers, an unmistakable burst of registration activity in urban areas taxed Missouri’s
system, which relies on local election administrators to enter data into the state database and process
registrations. St. Louis County and Jackson County also maintained their own databases. Important issues
with the transparency and reliability of database management in Missouri complicated oversight and gave
rise to rumors of pre-election purges. These concerns support the need for substantial process reform and
standardization within the state.

Notably, Missouri’s voter registration process is burdened by a handful of unnecessary rules, in addition
to its problematic state-local database system. One such rule is that voter registration is not portable
under Missouri law. A registered voter who moves from an address within one of Missouri’s 116 election
authorities to a new voting jurisdiction must re-register to vote before the registration deadline.'® In the
2008 cycle, 500,000 registered voters updated their registration with a change of address or name, but

an untold number of registered voters who were unaware of this requirement were turned away from the
polling place.’ With the statewide database in operation, such a restriction serves little purpose; the
database should enable previously registered voters to change their address at the polls. Another unneces-
sary hurdle to registration in Missouri is the refusal of some counties to permit applicants who have timely
submitted incomplete applications to correct or complete such applications after the registration deadline,
up to and including on Election Day. For example, while St Louis City permitted corrections to timely
submitted applications, St. Louis County did not.™"

Also, the Secretary needs to continue taking a more active role in managing and maintaining the statewide
voter database. The state’s failure to do so was challenged by the U.S. Department of Justice in a 2007
case in which the Department alleged that the state had not adequately purged its voter rolls in violation
of the NVRA. The case, which the Justice Department ultimately dropped, revealed that the state’s local
election authorities retained primary control of the database.’ The continued problems with registration
in 2008 suggest that they still have too much control.

Well aware of these practical problems and complexities, Advancement Project worked closely with
coalition partners, conducting voter registration drives to educate voters and those registering about the
importance of these rules. Advancement Project also conducted trainings on best practices for verification
for coalition partners in St. Louis and Kansas City during the summer of 2008. As discussed below, Ad-
vancement Project also did substantial public education around confirming voter registration applications.
In particular, Advancement Project held numerous meetings with local election officials and engaged in
advocacy related to their procedures for processing voter registration applications and facilitated meetings
between election officials and voter registration groups.

This section focuses on several aspects of the registration process, which helps illustrate the problems
faced during the 2008 election cycle--two of those problems involve the evolving role of the statewide
database and its lack of transparency.

A Story of Delays and Administrative Failures: St. Louis County

The surge of voter registrations created significant backlogs in processing voter registration forms in some
of the larger election districts. As the registration period neared its end, St. Louis County, the state’s largest
election jurisdiction, was processing applications that it had received one month earlier and it had thou-
sands of backlogged applications. As a result, there were significant delays in notifying voters of the status
of their applications, notwithstanding a Missouri law that requires election officials to process applica-

41



A?;ﬁl"j_‘f“"“"' Barriers to the Ballot: 2008 Election and Beyond

tions and notify applicants of the status of their applications within seven days of receiving the registration
applications.' These delays in notice in turn triggered a delay in voters’ ability to correct and complete
their applications, if needed, and likely caused the submission of many duplicate applications by voter
applicants who had not been notified of their registrations. Both St. Louis County and Jackson County, the
state’s two largest election jurisdictions, reported large numbers of duplicate applications in meetings with
Advancement Project.

In St. Louis County, several factors may have caused the severe delays in notifying applicants of the status
of their applications. First, the county had at least 50,000 new registrants in 2008, and many of the ap-
plications were received toward the end of the registration process, including many duplicate applications
submitted by voters who re-registered after they had not received notice concerning their previous appli-
cation."*

Second, St. Louis County neglected to hire additional temporary staff to enter voter registration data,
despite vigorous advocacy from Advancement Project and the apparent intense interest in this election.
Only in October, less than a month before the election, did the county bring in temporary staff to enter
data. In notable contrast, St. Louis City hired approximately 20 temporary staff members who began
working in the summer to process new registrations and did not face any significant processing delays.

Finally, St. Louis County continued to maintain its own voter database and manually entered voter reg-
istration information into two databases: its own followed by the state voter registration database. This
contributed to the delay in notifying applicants of the status of their applications because the notices were
generated from the state database.'” Moreover, this process delayed the appearance of voters’ registration
information on the online database available on the Secretary of State’s website, where voters were en-
couraged to check the status of their registrations and learn their polling place locations.

While it is hard to quantify the impact of delayed notifications on voters, that issue may account in part for
the voter registration problems and inquiries faced by poll workers and voters alike on Election Day. If all
voter applications had been timely processed, and voters had been able to verify their registration status

in a timely manner and correct any problems before Election Day, some of the registration problems that
arose on Election Day might have been avoided. Indeed, St. Louis County had at least 27 polling sites
where voters experienced multi-hour delays in casting their ballots,'”® including one, Velda City Hall,
where the wait reached seven hours by mid-afternoon, resulting in legal advocacy and the threat of litiga-
tion by Advancement Project. Several precincts in Kansas City, which, like Velda City Hall, served pre-
dominantly African-American voters, also had long voter lines.

Additionally, St. Louis County’s relatively high number of provisional ballots (2,306, 30% of those cast in
the state) and the large number of those not counted because they were cast in the wrong polling place or
due to registration failure are other likely results of the registration backlog.

In short, the lack of registration consistency with dueling, duplicating databases and spotty local processes
— as illustrated by the problems in St. Louis County — undermined registration administration in the state
and created unnecessary hurdles for voters.

The Unclear HAVA Matching Practices Disenfranchised Qualified Voters

The 2008 election cycle represented the first statewide election since Missouri had fully implemented

its statewide voter database and instituted the matching process of the federal Help America Vote Act
(“HAVA"). Despite substantial efforts on the part of Advancement Project throughout 2008 to clarify
exactly how the state implemented the matching process, it remains obscure exactly what standards and
procedures were applied in the 2008 cycle and how many voters were blocked from voting because of the
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rule. This lack of clarity likely flows from the bottom-up management of the state database, where local
officials exercise so much control. What is clear, as explained below, is that at almost every step of the
registration and matching process, Missouri’s HAVA matching practice disenfranchised qualified voters.

In brief, Missouri law, following HAVA, requires each new voter registration application to include the
applicant’s state driver’s license number (if he or she has a license) or the last four digits of the applicant’s
social security number.’” According to the practice developed by the Secretary of State for validating
the registrations in the central voter database (“MCVR”), any ‘unmatched’ registrations were often given a
pending or incomplete status in the MCVR, even if their application was not technically incomplete.'*

The issue, then, is what happened to voter applications designated as “pending/incomplete.” According
to the Secretary of State, local election authorities were supposed to send each such voter a notice letter
informing the voter of his or her incomplete status,’” but the form of the letter varied significantly from ju-
risdiction to jurisdiction. The sample notice letter, apparently based on a model produced by the Secretary
of State, typically requested the “missing information” and warned: “If this information is not received in
thirty (30) days, your application will be denied, and you will need to submit a new application in order to
register to vote.” 2®*  Some counties (e.g. Jackson County) asked for information but did not threaten rejec-
tion, though the consequences of failing to “complete” the information were unclear. Kansas City, on the
other hand, demanded the information within 15 days and threatened rejection, but reportedly did not,

in fact, reject such applications. Likewise, although St. Louis City followed the Secretary’s model letter, it
also reported that it did not actually reject such applications.?°' Instead, it classified the applications as
“incomplete” and did not add the applicants to the voter rolls.

Although Missouri law seems to bar completion or correction of registration applications after the registra-
tion deadline,®* local election authorities generally had different practices on whether and for how long
they permitted voters to complete applications.?® Thus, as they were inconsistent in applying the general
rule for completing incomplete applications after the registration deadline, the local jurisdictions were
similarly inconsistent in their treatment of HAVA mismatches. It remains unclear how they handled these
voters on Election Day, but the state insisted that the MCVR allows only registered voters to appear on
precinct rosters, and thus “pending/incomplete” applicants who had not completed their applications and
had their registration activated would not be listed on the precinct registers used on Election Day.>*

Because of this rule, Advancement Project began an intensive advocacy campaign to prevent the oth-
erwise complete, unmatched applications from being designated incomplete. Under Missouri law, Ad-
vancement Project argued, most of these registrations were timely and complete registrations that should
be included on the precinct registers, regardless of a matching problem. Following advocacy, including

a demand letter from Advancement Project, the Secretary of State declined to change the policy during
the 2008 election cycle in large part because of the impending presidential election and because, the
Secretary argued, the authority to determine whether an application is complete rested with local election
officials.

Advancement Project focused on advocating directly with county election officials to allow these voters to
complete/verify their registrations after the deadline, until Election Day. This was effective in several of the
key counties. For example, St. Louis City allowed voters to correct their applications after the registration
deadline as long as the application was timely submitted.

At this point, it is impossible to know how many voters were caught in this net and unable to vote by
regular ballot.?® First, it is not clear how many applications were rejected after the applicant failed to re-
spond in the notice period. Second, notices sent to voters who submitted otherwise valid applicants likely
deterred eligible voters from participating in the election, due to their assumption that their applications
had been rejected. Third, it is not clear how many of the unmatched applicants went to the polls, learned
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their name did not appear on the precinct list, and were turned away or given a provisional ballot, perhaps
for the wrong precinct, after a harried poll worker did not call the election board headquarters to verify
eligibility.

Advancement Project’s advocacy on this issue may have saved the registration of hundreds of voters who
were given a chance to ‘verify’ their application. Nevertheless, Advancement Project’s advocacy and
analysis revealed significant systemic issues that must be addressed going forward. For instance, the lack
of clarity in the operation of the database itself—i.e., that complete but unmatched applications cannot
be easily distinguished in the database from incomplete applications—and the different roles of the lo-
cal election authorities and the Secretary of State make it very hard for voters to know and trust that their
registrations are being processed fairly and properly. Similarly, the apparent absence of exact standards
and protocols for HAVA matching — and who oversees this process — creates a significant problem with
accountability. Moving forward, the Secretary could go a long way toward eradicating these problems by
allowing the database to differentiate unmatched applications from incomplete applications and ensuring
that all applicants with complete applications are placed on precinct rosters.

Finally, the divisions between the local election authorities and the state open the door to deep confusion
in practice and, given the differing standards on correction and completion, clearly subject voters in differ-
ent counties to different registration and voting regimes.

POLL WORKER TRAINING PROBLEMS CONTINUE TO DISENFRANCHISE AND
FRUSRATE VOTERS

Leading up to the 2008 election, the Secretary of State took a leadership role in improving poll worker
training. In conjunction with the University of Missouri Extension, the Secretary of State developed and
provided new training materials to local election authorities, provided funding to local election authori-
ties for recruitment and training of poll workers, and conducted a thorough survey of poll workers from
the 2006 election. She also actively campaigned for more poll workers. Since 2006, the Secretary’s

poll worker recruitment initiative has identified more than 5,200 potential poll workers for local election
authorities, including, through a partnership with over 60 institutions of higher education, over 1,700
students who served as poll workers in 2008. And, at the suggestion of Advancement Project, the Secretary
distributed palm cards entitled “Ten Things Every Missouri Poll Worker Should Know,” modeled on Ad-
vancement Project’s poll worker palm card, to all 24,000 poll workers statewide.

But the 2008 election demonstrates that significant work on poll worker training and recruitment remains
to be done, particularly in some urban jurisdictions. Advancement Project’s preparatory study, advocacy,
and attempts at oversight revealed stark disparities in the quality of training and the actual performance
of the poll workers on Election Day. Notably, in keeping with the Secretary of State’s efforts, additional
state oversight and participation in training appear necessary; however, Missouri law leaves local election
authorities in charge of poll worker recruitment and training.?%

Despite significant advances in training since the 2004 election and continued advocacy by Advancement
Project, the performance of Missouri’s 24,000 poll workers in the 2008 general election illustrated several
deficiencies in training and supervision. The most pervasive challenges involved the linked problems of
how and when to issue provisional ballots, how to process a voter whose registration could not be readily
verified (i.e., the voter’s name did not appear on the precinct list), and what to do when a voter had moved
but did not update his or her address with election officials. Additionally, many poll workers had prob-
lems accurately applying identification requirements.
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Training Improvements and Continued Problems

Poll worker recruitment and training is the province of local officials. Missouri law is silent on the quan-
tum and content of the training. Thus, the amount and quality of training vary substantially from county
to county — from a county that requires a basic training of four hours (and a specialist training of eight
hours), including several interactive components, to one that requires only two hours and has somewhat
disorganized materials.?”” In 2006, poll workers complained that the training sessions were ineffective
and lacked clarity (“One short session with the teacher reading the manual to us definitely did not prepare
us,” responded one worker in a survey.). Following the 2006 election, the Secretary of State pushed local
election authorities to improve poll worker training and actively encouraged the use of standard training
materials and videos provided by her office. She also actively pressed for additional funding to assist local
election authorities in compensating and training poll workers.?%

Early in the election cycle, Advancement Project pressed the Secretary of State and local authorities to im-
prove training and the materials available to poll workers. The Secretary and some of the local jurisdictions
welcomed Advancement Project’s advocacy and suggestions. For instance, working closely with Advance-
ment Project on content, the Secretary of State substantially adopted the poll worker palm card drafted

by Advancement Project and distributed copies of it to the local election authorities. 30,000 cards were
printed and distributed to all of Missouri’s 116 election districts. The availability of concise and accessible
information on core areas relating to the poll workers” duties represented a critical advance in the support
of poll workers.

Advancement Project attended poll worker trainings in each of the four targeted jurisdictions and provided
local officials with assessments of the training and materials. For instance, Jackson County’s training mate-
rials included incorrect information on voter identification. Following a demand letter from Advancement
Project, the county re-wrote its training materials and provided poll workers with a list of acceptable forms
of identification. While confusion over identification requirements continued to plague poll workers state-
wide during the 2008 general elections, the Secretary of State noted that reported incidents of wrongful
identification requirements were reduced by 50% from 2006.>*

The trainings also revealed flaws that advocacy was unsuccessful in remedying. Most notably, during
training in Kansas City, an instructor handed out candy and told the trainees that provisional ballots were a
“lifesaver” to be used anytime “something is wrong”— such as when a voter’s name does not appear in the
precinct book or when a poll worker is unable to reach election board headquarters. Trainees were con-
tinually told that provisional ballots are a “way to make voters happy.” In response to Advancement Proj-
ect’s concerns about the training, a deputy director with the Kansas City local election authority refused to
clarify the training related to provisional ballots, explaining that trainers intentionally do not inform poll
workers that ballots cast in the wrong polling place will not count because that information, if conveyed to
voters, would likely upset the voters.?'

Overall, while poll worker challenges remain, training appeared to improve in 2008. Nearly half of poll
workers surveyed after the 2008 elections felt their training to be sufficient, though an additional thirty-
three percent reported that they would have liked more training, and many reported difficulty in contact-
ing local election authorities on Election Day.

Election Day

Calls to the OURVOTE hotline and incidents reported directly by voters to poll monitors and lawyers or-
ganized by Advancement Project and its coalition partners on Election Day showed that training problems
persisted; there were numerous reports that poll workers had difficulty determining a voter’s registration
status, provided misinformation, and sometimes directed voters to the incorrect polling place.
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ROJECT

In St. Louis County, where some of the longest lines in the
country occurred, there were also numerous reports that poll
workers failed to direct voters to their correct polling site, and,

instead, instructed them to cast provisional ballots. In his post-

election report to the Board of Election Commissioners, the St.

Louis County Election Board Director admitted that many of
the provisional ballots cast could have been avoided had poll

workers used the palm pilots provided to search for the voter’s HAVE THE
polling place.?'" Poll workers reported not knowing that
provisional ballots cast in the wrong polling place would not RI HT TO

count, and other reports revealed that, too often, poll work-

ers refused or were unable to contact election headquarters to
verify a voter’s registration, resulting in overuse of provisional
ballots. In addition, on Election Day, upon threat of litigation,

Advancement Project convinced St. Louis County election offi-
cials to allow voters who had requested, but not cast an absen- Having trouble voting?
tee ballot, to vote by regular ballot — after reports that several Call us 1-866-OUR-VOTE
poll workers had refused such requests. Finally, the extremely
long lines at 27 precincts in St. Louis County were caused, at least in part, by the failure of poll workers to
supervise the election process properly.

On Election Day, poll workers in St. Louis County reported that it was very difficult to verify a voter’s regis-
tration if the voter’s name did not appear in the precinct book: the palm pilots did not work, or the phone

lines to election headquarters were jammed, or there was simply an excessive delay in getting a response.

As a result, many poll workers handed the voter a provisional ballot.

POLLING PLACE RESOURCES

Because of long-standing problems with the fair allocation of polling place resources, Advancement Proj-
ect began its study and advocacy on this issue early in the election cycle. Responses to massive public
records requests and meetings with local officials demonstrated that some jurisdictions, in particular, St.
Louis City, Jackson County, and Kansas City, had taken steps to provide additional resources, based on
careful projections of increased registration and turnout. For instance, St. Louis City officials installed ad-
ditional phone lines and computer terminals and provided a technical specialist at each of its 120 poll-
ing sites. Jackson County reallocated poll workers and added poll workers to sites with large numbers of
registered voters. Additionally, Jackson County ensured that an election assistant with access to the voter
registration database was inside or nearby all polling sites.

While St. Louis County added 23 phone lines and provided palm pilots containing the county-wide reg-
istration list to each polling site, its preparation for Election Day came up short.?'> Advancement Project’s
review, based on records produced by the county, demonstrated that the county was not prepared to meet
voter turnout at many polling places. Indeed, Advancement Project’s analysis indicated that under even
moderate voter turnout and voting time estimates, a number of the county’s polling places would run out
of paper ballots and be unable to process all voters during the 13-hour Election Day.

Advancement Project began a multi-pronged advocacy strategy to press the county to increase the number
of paper ballots at each polling site and to expand opportunities for voting on paper ballots by providing
more privacy booths and even allowing voters to vote on a clipboard. In meetings with county officials,

a demand letter, a public presentation to the Election Board, and outreach to the media, Advancement
Project argued that the county could not discount the number of paper ballots based on expected votes on
the electronic voting machines (“DRE”).
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ROJECT

Although the county did not agree to change its formula for allocating ballots, it did agree to provide more
paper ballots at 80 polling places, to provide more privacy booths, and to allow voters to cast paper bal-
lots without using the privacy booth.

Notwithstanding this agreement, on Election Day, some of the county’s sites refused to allow voters to

cast their paper ballot without using a privacy booth, thus contributing to long voter lines. The OURVOTE
hotline and local command center overseen by Advancement Project received numerous complaints from
St. Louis County voters about insufficient machines and privacy booths, and about the polling sites’ fail-
ure to organize voters in line. On Election Day, after significant pressure from Advancement Project, the
county began to require the most crowded polling places to permit voters to vote on paper without using a
privacy booth. This simple action helped voters move through the line so that by the end of the voting day,
few polling locations had significant wait times.

ABSTENTEE BALLOT CHALLENGES

Missouri law does not provide for early voting or no-excuse absentee voting. But during a several-week
period before Election Day, Missouri allows in-person absentee voting.?'*> Many jurisdictions were simply
unprepared to handle the enormous increase in in-person absentee voting in the 2008 general election. St.
Louis County and Kansas City reported multi-hour waits by in-person absentee voters in the days lead-

ing up to Election Day. St. Louis County only allowed absentee voting to occur on one of just a handful

of electronic voting machines at election board headquarters, resulting in multi-hour delays that would
have been averted if voters had been given the option of a paper ballot, as was the practice in St. Louis
City. Kansas City, which attempted to expand access by opening satellite absentee voting sites, also failed
to account for the rise in in-person absentee voters. Officials allocated two touch screen machines to each
site. Paper ballots were not made available because the satellite locations were not equipped to produce
precinct specific paper ballots for voters. Consequently, when hundreds of absentee voters showed up at
the satellite locations, voters were forced to wait for four or more hours to vote absentee. Election officials
attempted to reduce wait times by busing willing voters to the Kansas City Election Board where precinct
specific paper ballots could be produced.

Advancement Project subsequently engaged in advocacy in Kansas City on this matter. In response,
Advancement Project’s local advocate stationed herself at an absentee voting site until late in the evening,
provided information to confused voters and poll workers, and coordinated with election officials.

PROVISIONAL BALLOTS CONTINUETO
BE A FLASHPOINT FOR KEY ELECTION PROBLEMS

Analysis of the administration of provisional ballots has become one of the means by which problems with
registration and poll worker training become clear. Although Missouri does not have the large numbers of
provisional ballots seen in Ohio and a few other states, the statistics show that provisional ballots cast by
eligible voters are being rejected, largely because of poll worker error and registration list failures that are
not the fault of the voter.

Notably, Missouri law provides that provisional ballots will be rejected if cast in the wrong polling
place,*'* but it appears that under past practice, some election officials had refused to count ballots cast
in the correct polling place but wrong precinct. In population-dense jurisdictions, it is not uncommon for
multiple precincts to be housed within a single polling place, and it is most likely that in those circum-
stances, poll worker or ministerial error may cause provisional ballots to be cast in the wrong precinct.
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Advancement Project advocated with the Secretary of State to direct local officials to count ballots cast in
the right polling place but wrong precinct and to include information relating to provisional ballots on poll
worker palm cards. The Secretary agreed to direct officials to count votes cast by provisional ballot in the
wrong precinct, but correct polling place, as to all contests for which the voter was eligible to vote.

Despite this directive from the Secretary of State and persistent advocacy from Advancement Project, some
jurisdictions did not train poll workers on the importance of directing voters to the right polling place
before giving them a provisional ballot. As discussed above, trainers in Kansas City told poll workers that
provisional ballots are a “life-saver” to be given anytime “something is wrong,” such as when a voter’s
name does not appear on the roster or when a poll worker is unable to reach election board headquarters
to verify a voter’s eligibility.’> Poll workers were intentionally not told that provisional ballots cast in the
wrong polling place would not be counted, despite that Missouri law provides that a “voter shall be di-
rected to the correct polling place or a central polling place” before being given a provisional ballot.2™ A
deputy director of the Kansas City Election Board explained that voters would be upset if they knew their
ballots might not count.?’” None of the training manuals reviewed by Advancement Project in each of the
four targeted jurisdictions explained that provisional ballots cast in the wrong polling place would not be
counted under Missouri law.

Although the number of provisional ballots distributed on Election Day dropped from 2004, reports show
that too many ballots are still being rejected for reasons other than registration and eligibility — such as
wrong polling place or incomplete ballot envelope — that can be attributed largely to poll worker error.

In St. Louis County, for example, 300 provisional ballots were rejected for reasons other than the voters’
eligibility or registration. Statewide, a relatively low percentage of provisional ballots were counted, and
the vast majority of ballots were rejected because the voter was deemed ineligible or unregistered. After
the election, Advancement Project requested that the Secretary of State direct local election officials to
count provisional ballots cast in the wrong polling place where there was no evidence that poll workers
had fulfilled their statutory duty to direct the voter to the correct polling place. Unfortunately, the Secretary
denied this request based on her view that local election authorities had sufficient discretion to determine
whether to count a provisional ballot.

Rojected Rejected voter
Provisional Rejected wvobar not vatar Rajected incorrect Total rejected Total countad
Jurisdiction Ballots Incorract registered/ voled anothar info on provisional provisional
Cast polling place eligible ballot ballot envelope hallots ballots

Jacksan County 201 F 133 o 2
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GOING FORWARD

Missouri is in a strong position to improve its election administration because of the commitment of the
Secretary of State and dedication of many local officials. However, as the registration problems from the
2008 election demonstrate, the state must sort out the registration roles between state and local jurisdic-
tions and ensure that voter applicants whose information cannot be ‘matched” with information in the
state driver’s license or federal social security databases are not denied access to the voter rolls. Addition-
ally, it is critical that the state make the maintenance of the registration database more transparent.

Finally, the continuing problems with elections in St. Louis County suggest that the Secretary of State and
other government officials must investigate the county’s election administration and demand improve-
ments.

Basic Registration Information
Registration Deadline: The 4th Wednesday prior to the election*'?

Correction/Completion General rule is that application must be complete before
After Deadline deadline but practice varies from county to county.

Change of Address If moving to a new county before the deadline, must re-register
(by deadline) to vote full ballot*"®

If moving to a new county after the deadline, may cast a federal and
statewide ballot from new jurisdiction.??

If moving within jurisdiction, may change address and vote at new
precinct upon affirming new address.”*'
Government Structure

Who runs elections?

Missouri’s Secretary of State is the chief election official, and the Secretary of State’s Election Division is
responsible for administering statewide elections and making known rules governing elections and circu-
lating initiative petitions. The Secretary of State also has the responsibility for maintaining the state voter
registration database and ensuring compliance with the Help America Vote Act and the National Voter
Registration Act.

But, across the state, 116 local election authorities administer elections and manage registration as well
as poll worker recruitment and training within their districts. In the state’s four major urban areas — Kan-
sas City, Jackson County, St. Louis City, and St. Louis County — and two other jurisdictions, elections are
administered by a board with bipartisan commissioners and professional staff directors appointed by the
governor. In practice, the boards are controlled by the governor’s political party. In the other 110 jurisdic-
tions, elections are administered by the county clerks, who are elected.

Even though the Secretary of State has responsibility under federal law for the voter database and main-
tains it, local election authorities actually do most of the maintenance — such as adding new voters and
removing duplicates, the deceased, and convicted felons.?*?
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Nov. 2008 Nov. 2004
Registered 2008 % voter Registered 2004 % voter
County Voters Turnout turnout Voters Turnout turnout

St. Louis County 796,797 554,893 B89.6% 736,709 542 983 73.7%

St. Louis City 257,442 158,077 61.4% 281,316 144 638 51.4%

Jackson County 244 570 185,632 75.9% 236,269 174.570 73.9%
Kansas City 230,897 152,595 66.1% 244,068 141,423 57.9%

State 4,205,774 2,925,205 70% 4,194,146 65%

Verification Work

Advancement Project’s work assisting coalition partners in verifying voter registration forms revealed sig-
nificant problems with registration processing in several counties. In some jurisdictions, verification was
made more difficult by election authorities” refusal to disclose pending and rejected voter registration ap-
plications. Some jurisdictions provided this information electronically, others only allowed local advocates
to view the applications in the election office, and others provided only minimal data at all. After review-
ing files or databases of pending and rejected applicants in Kansas City, Jackson County, St. Louis City, and
St. Louis County, Advancement Project realized that many voters were submitting more than one applica-
tion because they were not receiving timely notice of the registration — and that many were “incomplete”
because of a possible HAVA matching failure. Advancement Project pressed local election officials to
allow “incomplete” or “pending” registrants to complete their registrations on Election Day.
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VIRGINIA

Virginia entered the 2008 general election new to being a battleground state. In many ways, it simply

was not ready for the surges in registration, turnout, and scrutiny. Historically, Virginia has had one of the
lowest voter registration and voter turnout rates in the country. The 2008 election cycle introduced Virginia
election administrators to a new world of voter involvement and attention from advocacy groups.

Voter registration across the state increased by more than 10 percent — that is by 500,000 voters. The
Virginia State Board of Elections described it as an “onslaught of new voter registrations.”??*  Interest

and registration were much higher in the state’s urban areas and communities of color.?*  There was an
incredible early surge in minority registration; by January 2008, 37% of Virginia’s registered voters were
minorities, compared with just 24% in the previous election cycle.??

On Election Day, turnout increased by 6.7 percent among the voting eligible population from 2004 (com-
pared with 1.6 percent nationwide).?**  That represents a 3 percent increase in turnout of registered voters
—or 530,000 additional voters casting ballots in the 2008 general election than in the 2004 general elec-
tion. In minority and urban communities, the turnout was even higher. For instance in Richmond, which
is 53 percent African American,??” 19,084 additional voters cast ballots in 2008 than in 2004, represent-
ing a 25 percent increase in the number of voters.?”  On Election Day, these surges in registration and
turnout translated into a heavy strain on Virginia’s voting systems in urban and minority communities.

Indeed, Virginia’s key election administration problems involved the voting experience itself. Across the
state, voting machine breakdowns were widely reported by 7 a.m., long lines formed outside polling
places as rain drenched voters, wet ballots jammed machines, and electronic poll books failed. Some
communities in the state were simply not prepared for the crush of voters. Polling places did not have
enough machines, supplies, or knowledgeable poll workers.

Although Virginia experienced voter registrations problems, particularly relating to student registration,
and problems stemming from insufficient poll worker training, this report primarily focuses on the state’s
problems with polling place resources and Advancement Project’s broad-based advocacy to make the al-
location of resources at polling places more equitable — including the litigation captioned Virginia NAACP
v. Kaine, which charged that misallocation of polling places resources could disenfranchise large numbers
of voters, particularly in minority communities.

Registration

Despite substantial increase in registration, Virginia experienced few obvious problems with processing
and registering voters preceding Election Day. Virginia has had a statewide database for years, and, thus,
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unlike many other states, was not faced with running an almost untested system at a time of unprecedent-

ed registration. Additionally, Virginia was exempt from implementing HAVA's verification requirements in

part because it already requires, by law, the listing of an applicant’s full Social Security number on registra-
tion applications.??* Thus, Virginia may have avoided some the technical problems that triggered registra-

tion problems in many other states.

With one-third of the problems reported by voters on Election Day being registration related, Virginia was
on par with the national average. The types of complaints, however, suggest possible gaps in the registra-
tion process. Numerous callers reported that they had registered at the Department of Motor Vehicles but
were not on the rolls on Election Day. Others who had registered through voter drives reported the same
problem.

Several Virginia municipalities also resisted student registration. In Norfolk, for instance, the registrar sent
rejection letters to at least fifteen Norfolk State University students for not stating the name of their dor-
mitory, even though a physical and mailing address is sufficient to complete registration. Additionally, a
number of localities insisted that students take extra steps to register — including answering a questionnaire
about whether their parents still claim them as dependants on tax returns. In the weeks just before the
registration deadline, the State Board clarified the registration rules for students. Notably, however, the
State Board of Elections web page for student voting includes a questionnaire, purportedly for the student’s
own use, that asks detailed questions, including questions about tax status, to help determine residency.?*
The State Board is currently in the process of promulgating interpretive regulations, in response to recent
legislative changes following the 2008 election that were designed to clarify the issue of residency quali-
fications for voting purposes. The goal of the regulations is to create more uniform standards that do not
discriminate against student voters.

Polling Place Resources

Virginia law sets a floor for the allocation of voting equipment that is clearly insufficient: one machine for
every 750 registered voters at each precinct and one voting booth for each 425 voters in a precinct using
optical scan.?®' This standard has not been revised since most of Virginia moved to DRE systems, despite
the state’s awareness of the limitations of these systems.?*> Ohio, by comparison, mandates one machine
for every 175 registered voters.”** Indeed, most Virginia localities provide far more machines than the law
requires, but, remarkably, no official guidelines other than the insufficient statutory requirement dictate the
allocation of voting machines.

The 2004 election, a year of high but not remarkable turnout, demonstrated that voting machines and
other resources were not distributed fairly throughout the state or within particular localities. Voters in
Richmond, Norfolk, and Virginia Beach experienced long waits to cast their ballot in the presidential elec-
tion, while voters in much of the rest of the state experienced minimal waits. The waits were particularly
long at polling places that served predominately African-American communities in those cities.

Between 2004 and 2008, Virginia played catch-up in acquiring voting machines: The number of machines
increased from 5,989 machines to 10,600. The average number of voters per machine also dropped sub-
stantially from 757 voters per machine to 474.2* These numbers, however, remained quite high com-
pared with other states. Significant disparities also continued to exist between jurisdictions and within
jurisdictions. For instance, in Norfolk, some precincts had a low of 196 voters per machine while others
had 496 voters per machines. Such variations were true in Richmond and Virginia Beach as well.?**

The surge in registration, Virginia’s antiquated guidelines for allocation, and the history of misallocation
prompted Advancement Project to begin investigating the resource allocations for polling places through-
out Virginia in the early summer of 2008. Advancement Project obtained public records and other infor-
mation on precinct-level allocation of voting machines and poll workers in Alexandria, Fairfax County,
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Newport News, Norfolk, Richmond, and Virginia Beach. The initial analysis revealed that many precincts
would be overwhelmed on Election Day and many precincts with a majority of voters of color would have
insufficient polling place resources.?*

In Richmond, for instance, the analysis showed that the number of voters per machine would range from
216 to 380 and that precincts with a high minority population (more than 70 percent) had twenty percent
more voters per machine than precincts in low minority populations.?*” In Virginia Beach, there would
likely be 11 percent more voters per machine in higher minority precincts.?*®

As the impact of the data became clear, Advancement Project and its allies began pressing state and local
officials to meet about the findings and possible solutions. Despite Advancement Project’s evidence and
proposed solutions (reallocation of voting equipment and paper ballots), state and local officials refused to
meet and insisted that they were prepared for the turnout.

In the weeks before the election, it became clear that the numbers of voters were likely to overwhelm
some precincts. Advancement Project pressed again for meetings with officials and publicly urged the
state to help some localities purchase more machines and assign more poll workers to certain precincts.
Still, local and state officials refused to meet with Advancement Project on this issue.

On Oct. 27, following an intensive review of the available data, Advancement Project filed a lawsuit, on
behalf of the Virginia State Conference of the NAACP, against Governor Tim Kaine and top Commonwealth
and local election officials for the unconstitutional allocation of polling place resources. The lawsuit
focused on the misallocation of voting resources in Norfolk, Richmond, and Virginia Beach and sought a
number of remedies: (1) an adequate number of machines be allocated to each precinct to prevent exces-
sive wait times to vote; (2) a reallocation of the existing machines and poll workers to ensure equitable
distribution across precincts within each jurisdiction; (3) an option of voting by paper ballot if a voter had
been waiting in line for longer than 45 minutes; and (4) extended voting hours, to 9 p.m., on Election Day.

Advancement Project presented evidence of substantial variations in the number of voters per machine
and the number of voters per poll worker across these cities. Additionally, Advancement Project’s expert
found that the average level of voters per machine in Norfolk and Virginia Beach had changed little since
2004 when many voters in those cities experienced long waits to cast a ballot.?**

Critically, too, Advancement Project’s expert found that in Richmond’s precincts with the highest percent-
age of African-American voters, there would be 18 percent more voters per machine than in precincts with
the lowest percentage (317 voters per machine to 269). In Virginia Beach, precincts with higher percent-
ages of African-American voters would have 14 percent more voters per machine than those with the
lowest percentage (354 voters per machine to 310). This striking disparity in machine allocations showed
that in Richmond and Virginia Beach there would more “lost voters” in districts with a high proportion

of African Americans.?*® Such disparities in effect imposed a “higher cost of voting” on citizens in those
precincts.?*!

On the eve of the election, November 3, the court denied plaintiffs’ requests but recognized the threat
posed by long lines. The judge ordered the state to publicize “curbside voting,” which allows disabled
and elderly voters to cast their ballot without waiting in line, and to make clear that if voters were in line
by 7 p.m. they could vote.

Come Election Day, many Virginia voters faced long waits to cast their ballots — while others waited only a
few minutes in line. As suggested by the statistics discussed above, some precincts appeared to have insuf-
ficient machines to allow voters to cast their ballots in a timely fashion. In others, electronic poll books
failed and the precincts either did not have paper poll books as backups or the poll workers did not use
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them.?? In some Richmond precincts, voters waited as long as three hours — partly because there were
no paper ballots on hand.**® In many precincts that used optical scan machines, damp ballots jammed
machines and left voters waiting while poll workers decided what to do. Across the city of Chesapeake,
voters waited for hours; in one precinct, voters waited seven hours to vote.?**

Poll Worker Training

Virginia requires at least three poll workers per precinct but only two of those workers — the chief election
officer and the assistant — must be trained.?* The law also requires that at least one member of each local
board attend the annual training provided by the State Board of Elections, which generally covers changes
in election laws and other updates.”*® Beyond these requirements, the state does not mandate the length

or content of poll worker training.?*

Across the state, training is uneven. In Alexandria, for instance, poll workers received three hours of train-
ing, and the local board assigned two voter education specialists to each polling place. Virginia Beach
also requires poll workers to complete three hours of training.?*®  In Arlington, training is mandatory and
runs about two hours for general workers.?* In other districts, little training is required or offered.

As the 2008 election approached, the State Board of Elections pushed to improve and standardize training.
For instance, the Board allowed Advancement Project to review training materials before they were distrib-
uted. Advancement Project found instances of ambiguous or unclear language and drafted new language
that accurately reflects federal and state voting laws.

On Election Day, however, inadequate poll worker training on the use of electronic poll books (e-poll
books) was one of the culprits responsible for the long lines across Chesapeake. At least 12 precincts had
significant delays because poll workers did not know how to use the e-poll books, which caused ‘glitches’,
and then did not know to switch to paper poll books when e-poll books were inoperable.?°

Virginia sets a floor of $75 per day for compensating poll workers.>>" Workers in Arlington are paid
$150.22 In Chesapeake, by contrast, they are paid $98.25 for the 15-hour work day and another $25 for
attending one training.?**

GOING FORWARD

There is little question that Virginia must revise its method of allocating voting machines and other re-
sources. The state standard is far too low — and opens the door to localized discrimination in allocations.
The state is in transition from the DRE machines to optical scan (counties and cities are not prohibited
from purchasing additional DRE machines), but it could be years before the transition is complete.

Advancement Project will continue to advocate for more equitable distribution of machines and resources.
In addition, Advancement Project will push for revisions in the way paper ballots are distributed — particu-
larly in counties where DRE machines still dominate.

Finally, Advancement Project will continue to work with the state to improve poll worker training across
the state.
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Election Administration Structure

Virginia’s election administration is several steps removed from public accountability, with all elec-
tion administrators being appointed. The State Board of Elections is appointed by the Governor. The
134 local boards of elections are appointed by the judges on the local circuit court, who are elected
by both houses of the General Assembly and serve eight-year terms. The local boards then name the
general registrar. The State Board maintains the statewide voter database, known as the Virginia Voter
Registration System “VVRS,” promulgates rules, and holds training sessions for local board members.

Virginia Registration Information:
Registration Deadline: The 29th day prior to the election)**

Correction/Completion General rule is that application must be complete before
After Deadline deadline.”*

Change of Address A voter who has moved to a new precinct within the state, but has not
transferred registration, is entitled to vote at the old precinct.”¢
ABSENTEE

Virginia does not provide for no-fault absentee voting, but as the 2008 general election neared, the
State Board issued a press release that encouraged anyone, who was eligible, to vote absentee and,
thus, avoid lines on Election Day. Voters at offices around the state endured long waits to cast an in-
person absentee ballot. Indeed, the federal judge in Virginia State Conf. of the NAACP v. Kaine noted
that he had waited more than two hours to vote absentee.

The number of votes cast absentee more than doubled from 2004 to 2008 — without any correspond-
ing change in the law. In 2008, 465,962 voters cast absentee ballots, and in 2004, the number was
only 222,059.%7
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Conclusion: 2008 and Beyond

The historic presidential election of 2008 and the substantial margin of victory for President Barack
Obama caused the media to avoid providing intense scrutiny of electoral problems and lost votes. Never-
theless, significant problems remained to disenfranchise millions of voters throughout the country in 2008.
In fact, Advancement Project documented scores of unnecessary administrative barriers to voting that
continued to weaken the nation’s democracy in the run-up to the election.

Among the problems and solutions Advancement Project identified in the run-up to the election were:

. Many states had inadequately trained poll workers who were expected to navigate lengthy and
complicated election rules and polling place manuals under pressure on Election Day, often re-
sulting in long lines, errors, and voting delays. Advancement Project encouraged officials, in the
states where it worked, to improve poll worker training and assisted by developing palm cards in
20 states, which explained the 10 most common problems poll workers were likely to face on
Election Day and ways to resolve them.

e Many states had severely under-resourced precincts and substantial disparities in resources be-
tween and within jurisdictions. Advancement Project’s analysis showed that many voting pre-
cincts—in communities of color in Michigan, Missouri, Ohio, Pennsylvania and Virginia—could
expect far more voters per machine and poll workers, and insufficient paper ballots in case of vot-
ing machine malfunction, than precincts with higher percentages of white voters.

. Poll workers frequently failed to direct voters to the correct precinct, or worse yet affirmatively
directed them to the wrong precinct, where they were issued a provisional ballot. In most states,
provisional ballots cast in the wrong precinct are fully rejected, even if cast by registered voters.
Advancement Projected worked to devise procedures for poll workers to identify a voter’s correct
precinct and direct the voter to the precinct in order to minimize the use and rejection of provi-
sional ballots.

A comprehensive list of Advancement Project’s proposed reforms follows:

e Prohibit needless barriers to voter registration: National Voter Registration Act (NVRA) and the
Help America Vote Act of 2002 (HAVA) should be clarified to prohibit the imposition of unnec-
essary and burdensome restrictions on voter registration that are unrelated to eligibility or duplica-
tive of other evidence supplied by a voter applicant to establish his or her eligibility. In particu-
lar, HAVA should be amended to clarify that its matching processes may not be used to delay or
deny a voter applicant’s registration. Further, the NVRA should be amended to make clear that a
voter registration form cannot be rejected based on an omission of nonessential information that
does not pertain to eligibility requirements under state law.

e Prohibit sweeping list maintenance procedures: The NVRA should be clarified and strengthened to
prohibit unwarranted removal of eligible voters from the voter rolls. These reforms should include
specifying that states may not purge new registrants based solely on returned voter registration
cards, or based on matches with other state databases, without giving voters notice of their remov-
al and an opportunity to reverse it if the removal was erroneous.

e Minimize the use and rejection of provisional ballots: HAVA should be amended to prohibit states
from requiring registered voters who have moved intrastate to vote by provisional ballot. Instead,
voters who update their address up to or on Election Day, present themselves to vote in the correct
precinct for their current address, and present current and valid identification in accordance with
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state law, should be permitted to cast regular ballots. HAVA should also be amended to require
the counting of provisional ballots cast by voters who appear to vote in the wrong precinct for all
federal election contests in which the voters are eligible to vote. Finally, to promote transparency
of provisional balloting and foster robust public oversight, HAVA should be amended to permit the
public inspection and copying of all provisional ballot envelopes with the signature of the voter,
month and day of birth, and (if applicable) full Social Security number or driver’s license redacted.

Reduce the burden that long voter lines place on voters: States in which voter lines were longer
than 45 minutes in the 2008 general election should be required to submit a remedial plan to
reduce wait times. Local election officials should be required to offer backup paper ballots to vot-
ers as soon as at least half of the voting machines in a precinct are not functioning, or the wait time
to vote in a precinct exceeds 45 minutes; they should be clearly distinguished from provisional
ballots, and once voted, should be deposited in a secure receptacle; and they should be treated
and counted as regular (not provisional) ballots. Finally, all states should be required to offer in-
person, early voting.

Establish federal standards for poll worker training: National standards for poll worker training

and support should be established to make training mandatory for all poll workers; require that
training include hands-on training and role playing; require that poll workers receive compensa-
tion for their attendance of training sessions; and require assessment of poll workers at the comple-
tion of their training.

Prevent voter “caging”: Congress should enact legislation to outlaw the voter challenge device
known as “caging” that has been used to target voters of color. Political parties and other private
parties should be prevented from challenging voters based on returned mail or a foreclosure list.
In addition, challengers should be required to set forth specific grounds for a voter’s purported
ineligibility under penalty of perjury, and Election Day challenges to a voter’s eligibility should be
prohibited to prevent chaos and voter intimidation at the polls.

End disenfranchisement of people who have served their sentences for felony convictions: People
with felony convictions who have fully served their sentences should be permitted to vote in all
federal elections.

Promote voter registration modernization and Election Day registration: Congress should enact
legislation requiring states to modernize voter registration by automatically registering all eligible
voters to vote and permitting eligible voters who do not become registered automatically to register
to vote on Election Day.
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