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Chairwoman Lofgren and Members of the House Subcommittee on Elections, my name is Edward A. Hailes, Jr.  I submit this testimony today in my capacity as the Managing Director and General Counsel of Advancement Project. Advancement Project is a policy, communication, and legal action civil rights organization that supports organized communities in their struggles to achieve universal opportunity and a just democracy.  Voter protection is a central component of Advancement Project’s Power and Democracy program, which supports community-based efforts to increase civic participation, improve election administration, and remove structural barriers to electoral participation in low-income communities of color.  Thank you for your invitation to testify on the urgent need for uniform election standards in the administration of emergency ballots and provisional ballots. I hope this testimony is helpful to the Subcommittee in its work to eliminate “structural disenfranchisement” or systemic disparities in election administration in the best interests of voters.
Since the 2000 presidential election, Advancement Project and its local community partners have been monitoring the administration of registration and voting in several states, investigating inefficient and inequitable election practices, and advocating with state and local election officials where there have been legal lapses.  During that time, Advancement Project has successfully advocated for the removal of numerous barriers to voting. 
My testimony today will focus on the need for uniform and effective standards governing the administration of emergency paper ballots and the issuance and counting of provisional ballots.  I will first discuss specific examples of the consequences of a lack of uniformity and clarity in the administration of emergency paper ballots.  In particular, I will describe the disparate administration of emergency paper ballots in Pennsylvania in the 2008 primary election and the standards established in response thereto.  I will then discuss Advancement Project’s advocacy related to emergency paper ballots in Virginia in 2008.  Finally, I will briefly discuss the lack of uniformity in the administration of provisional ballots related to the issuance of provisional ballots to voters who have moved and the counting of provisional ballots cast in the wrong precinct.
I. DISPARATE ADMINISTRATION OF EMERGENCY PAPER BALLOTS MAY UNDULY BURDEN OR DISENFRANCHISE VOTERS
Some states have not administered emergency paper ballots in a uniform manner, which has resulted in the devaluing of some votes as compared to others. 
A.
Pennsylvania’s Administration of Emergency Ballots in the 2008 Elections
During its monitoring of the 2008 primary election, Advancement Project found that many Pennsylvania election officials and poll workers were unprepared for what procedures should be undertaken when voting machines broke down or malfunctioned on Election Day; whether and how emergency ballots should be distributed to voters; and how such ballots should be stored and counted.  
Different procedures applied across the state and even within counties. While some voters were provided with emergency paper ballots when they faced machine breakdowns, others were told to go home and return later.  Even where paper ballots were eventually offered, the procedures and forms of these ballots varied from county to county and from precinct to precinct.  For example, in some precincts, voters waited for hours with all or most of the machines inoperable before poll workers offered them an alternative means of voting; consequently, hundreds of voters left the polling places without voting.  In other precincts, election officials told voters to go home and try to vote later, and did not offer any alternatives.  Some precincts provided waiting voters with provisional ballots, which appear to have been improperly subject to provisional ballot requirements not intended to apply to qualified registered voters.  Of even greater concern, Advancement Project’s analysis of this data revealed that many of these reported problems occurred in precincts and census tracts with higher than average populations of people of color and people living in poverty.  
To ensure that such disenfranchisement did not recur in the general election, Advancement Project and its local partners urged the Pennsylvania Department of State to issue clear and uniform rules and directions on the use of paper ballots to establish that: 
· Emergency paper ballots must be offered immediately to voters as soon as at least half of the voting machines in a precinct are not functioning;

· Emergency paper ballots must be clearly distinguished from provisional and other ballots;
· Emergency paper ballots must be treated as regular (not provisional) paper ballots, and no qualified regular voter who votes by emergency ballot should be subject to any requirement associated with provisional ballots; and
· Counties must properly train all of their poll workers in these procedures.  
On September 3, 2008, the Secretary of the Commonwealth issued a directive to county election officials setting forth rules for when and how to distribute emergency ballots.
  Just prior to issuing this directive, the Secretary also issued a memorandum suggesting that each polling place should have on site, at a minimum, emergency ballots in the amount of 20 percent of its registered voters.
  
The Secretary’s directive of September 3 required the distribution of emergency ballots only when all voting machines in a precinct had become unavailable.  While this fell far short of the 50 percent rule that Advancement Project and its coalition partners had sought, many of other objectives were met.  In particular, the directive required that ballots be distributed “immediately” if all voting machines were unavailable, rather than permitting county officials to delay distribution of emergency ballots, pending repair of one or more machines.  Additionally, the directive mandated that the ballots were to be distinguished from provisional and other ballots and counted as regular ballots, rather than being subjected to the requirements of provisional or other ballots. 

Nevertheless, shortly before the 2008 general election, several allies filed a lawsuit in federal court asking that the Secretary of the Commonwealth be ordered to revise his directive to apply as soon as half of the voting machines in a precinct fail.  The lawsuit relied on evidence collected and analyzed in large part by Advancement Project and its partners.  On October 29, less than a week before the general election, the court granted plaintiffs’ motion for preliminary injunction on the ground that the delay associated with waiting to vote in a precinct where 50% or more of the voting machines were inoperable could unduly burden voting rights in violation of the federal Equal Protection clause.  NAACP v. Cortes, 591 F. Supp. 2d 757, 766 (E.D. Pa. 2008).  Subsequent to the election, the court issued a permanent injunction requiring that emergency ballots be distributed as soon as half of the voting machines in a precinct fail.
B.
The Need for Emergency Ballots in Virginia Due to Inadequate or Improperly Allocated Polling Place Resources in the 2008 General Election

 In 2008, Virginia’s surge in voter registration, its antiquated guidelines for voting equipment allocation,
 and its history of misallocation prompted Advancement Project to undertake an investigation of Virginia’s allocations of polling place resources.  Advancement Project obtained public records and other information on the precinct-level allocation of voting machines and poll workers in Alexandria, Fairfax County, Newport News, Norfolk, Richmond, and Virginia Beach.  The initial analysis revealed that many precincts would be overwhelmed on Election Day – and that there were significant under-allocations in many precincts with a majority of voters of color.

In Richmond, for instance, the analysis showed that the number of voters per machine would range from 216 to 380 and that in precincts with a high minority population (more than 75 percent) there were 20 percent more voters per machine than in low minority precincts.
  In Virginia Beach, there would likely be 11 percent more voters per machine in higher minority precincts.
 

As the impact of these data became clear, Advancement Project and its allies began pressing state and local officials to meet about the findings and possible solutions.  Despite Advancement Project’s evidence and proposed solutions, including requests for re-allocation of voting equipment and the use of paper ballots, state and local election officials refused to meet and insisted that they were prepared for the turnout.

On October 27, following an intensive review of the available data and the publication of a report,
 Advancement Project filed a lawsuit, on behalf of the Virginia State Conference of the NAACP, against Governor Tim Kaine and top state and local election officials for the unconstitutional allocation of polling place resources.  The lawsuit focused on the misallocation of voting resources in Norfolk, Richmond, and Virginia Beach and sought preliminary relief: (1) allocating an adequate number of machines at each precinct so that voters did not have to wait an excessive amount of time to vote; (2) reallocating existing machines and poll workers to ensure equitable distribution across precincts within each jurisdiction; (3) requiring that precincts offer paper ballots to voters if they had been waiting in line for longer than 45 minutes; and (4) extending voting hours to 9 p.m. on Election Day. 

Plaintiffs presented evidence of substantial variations in the numbers of voters per machine and voters per poll worker across these jurisdictions.  Additionally, plaintiffs’ expert found that the average ratio of voters per machine in Norfolk and Virginia Beach had changed little since 2004 when many voters in those jurisdictions experienced extremely long waits to cast a ballot.
  Critically, too, the expert found a striking disparity in machine allocations in Richmond and Virginia Beach that would result in more “lost voters” in districts with a high proportion of African Americans.
 Such disparities in effect imposed a “higher cost of voting,” or “time tax,” on voters in those precincts.


On the eve of the election, November 3, the court denied plaintiffs’ requests but recognized the threat posed by long lines.  The judge ordered the State Board of Election to publicize “curbside voting,” which allows voters with disabilities and elderly voters to cast their ballot without waiting in line, and to make clear that if voters are in line by 7 p.m., they may vote. 

Come Election Day, many Virginia voters faced long waits to cast their ballots while others voted without delay.  In some precincts, there simply were not enough machines to allow voters to cast their ballots in a timely fashion.  In others, electronic poll books failed and the precincts either did not have backup paper poll books or the poll workers did not switch to them.
  In some Richmond precincts, voters waited as long as three hours, and there were no paper ballots on hand.
  In many precincts with optical scan, rain-dampened ballots jammed machines and left voters waiting while poll workers determined how to respond.  Across the city of Chesapeake, voters waited for hours; in one precinct voters waited seven hours to vote.  
C.
Recommendations for Uniform Standards Related to Emergency Paper Ballots
            Reports from at least one election protection hotline reveal that voting machine breakdowns and long lines were widespread.  The Election Protection hotline report indicates that machine breakdowns were the reason for a significant percentage of the calls to the hotlines on Election Day—17% in Virginia, 13% in Pennsylvania, Georgia, and New York, and 12% in Ohio.
  Some Virginia voters waited seven hours as a result of machine breakdowns and lack of emergency paper ballots or procedures; other voters were told to put their voted ballots in unsecured and unmarked bags or boxes.
  Additionally, voters across the country experienced unduly long lines for many other reasons, including insufficient supplies of voting machines, poor polling place setup, and inadequate numbers of poll workers.  
Accordingly, Advancement Project recommends that Congress enact legislation to establish the following uniform procedures related to the administration of emergency ballot provisions:  
· Emergency paper ballots must be offered to voters immediately as soon as:

· at least half of the voting machines in a precinct are not functioning; or

· the wait time to vote in a precinct exceeds forty-five minutes;
· Emergency paper ballots must be clearly distinguished from provisional and other ballots, and once voted should be deposited in a secure receptacle;
· Emergency paper ballots must be treated and counted as regular (not provisional) ballots, and no qualified regular voter who votes by emergency ballot should be subject to any requirement associated with provisional ballots; 
· Counties must properly train all of their poll workers in these procedures; and 

· Each polling place should have on site, at a minimum, emergency ballots in the amount of 20 percent of its registered voters.
II.
OVERUSE AND MISUSE OF PROVISIONAL BALLOTS MAY DISENFRANCHISE VOTERS 
Section 302(a) of the Help America Vote Act (“HAVA”) was enacted to ensure that all voters in federal elections have access to provisional voting in cases where they do not appear on the precinct list or an election official raises some other challenge to their eligibility. 42 U.S.C. § 15482(a). But states’ implementation of provisional voting has made this federal protection a mixed blessing at best. Indeed, poor interpretation or implementation of Section 302(a)’s requirements at the state level sometimes causes the very type of disqualification and disenfranchisement that the statute was created to fix.   

Some states’ laws result in the needless overdistribution of provisional ballots.  For example, Ohio law requires voters who move prior to Election Day and have not changed their address to cast a provisional ballot
—even if the voter provides the required identification, submits a change-of-address on Election Day or during early voting, and votes in the correct precinct.  This rule disproportionately impacts low-income voters and voters of color, who move more frequently than high-income, white voters.  By contrast, under Florida law, voters who move are permitted to cast a regular ballot in the precinct where they reside, provided they sign an affidavit and the poll worker confirms the voter’s registration and eligibility.
  
A whole set of problems flow from state laws that require the disqualification of provisional ballots cast in the “wrong precinct” — i.e., at a voting location other than the one assigned to the voter’s precinct of residence.
 Advancement Project contends that such “wrong precinct” rules misconstrue and violate HAVA’s provisional ballot guarantee. Even assuming that such rules are facially legal, as some courts have held,
 they are being applied in ways that violate voters’ rights under HAVA and the due process clause of the Fourteenth Amendment. The problems center on the process encountered by voters on Election Day, which is fraught with errors and lapses on the part of poll workers. Too often, if a voter’s name is not on a precinct roster, poll workers simply issue the voter a provisional ballot – without bothering to check whether the voter is in the correct location. This problem is compounded in multi-precinct polling places. Advancement Project found that in many instances, voters whose provisional ballots were rejected as cast in the wrong precinct were actually at the right polling place, but at the wrong precinct table. If poll workers had instructed these voters to walk across the room, their votes would have counted.    
 

Urban communities, where younger voters, voters of color, and lower-income voters tend to be concentrated, are more vulnerable to disenfranchisement by the “wrong precinct” rule. Residents of those communities are more likely to rent and to change residences frequently, resulting in more frequent changes in precinct assignments. In addition, urban areas tend to have more multi-precinct polling places and numerous polls located within a neighborhood. When poll workers issue provisional ballots that can never be counted, they transform a tool intended to protect voters from disenfranchising administrative errors into a tool of disenfranchisement.  
Advancement Project investigated provisional ballot use and misuse in the 2006 general election in Ohio and Florida and issued a report that documents a constellation of problems.  For example, poll workers directed voters to the wrong voting location, or failed to direct them to the voting location assigned to their precincts, causing their provisional ballots to be rejected under state law.  In addition, provisional ballots were rejected under state law because of administrative errors, such as incomplete envelopes and missing signatures.  See Advancement Project, Provisional Voting: Fail-Safe Voting or Trap Door to Disenfranchisement? (Sept. 2008), available at http://www.advancementproject.org/pdfs/Provisional-Ballot-Report-Final-9-16-08.pdf.

Although data on states’ use of provisional ballots in the 2008 presidential election cycle is not yet fully available, significant problems likely recurred.  In Ohio, for example, voters cast 206,155 provisional ballots in 2008—a record number—of which 39,845 (or, over 19%) were rejected; of those 39,845 rejected provisional ballots, 14,335 were cast by registered voters whose ballots were rejected because they were cast in the wrong precinct or county.  In Florida, nearly 1,300 registered voters cast provisional ballots that were rejected for the same reason.  Advancement Project’s review of provisional ballot envelopes from ballots cast in Duval County, Florida indicates that misdirection from poll workers caused some voters to cast a provisional ballot in the wrong precinct. 

Recommendations for Reforms Related to Provisional Ballots

Advancement Project recommends that Congress amend the Help America Vote Act, in advance of the 2010 general election, to curtail the unnecessary distribution of provisional ballots and the improper rejection of provisional ballots cast outside of the voter’s precinct.  
· HAVA should be amended to clarify that provisional ballots cast by voters who appear to vote in the “wrong precinct” must be counted for all federal election contests in which the voters are eligible to vote.  
· HAVA should be amended to prohibit states from requiring registered voters who have moved intrastate to vote by provisional ballot; instead, such voters who update their address up to or on Election Day, vote in the correct precinct, and present current and valid identification, in accordance with state law, should be permitted to cast a regular ballot.  
· To promote transparency of provisional balloting and foster robust public oversight of the administration of provisional ballots, HAVA should be amended to permit the public inspection and copying of all provisional ballot envelopes with the signature of the voter, date of birth, and (if applicable) full Social Security number or driver’s license redacted.
*
*
*

Thank you for your kind consideration of my testimony, and for ensuring that all voters have the opportunity to vote and have their vote counted, and receive equal protection under the law.  Advancement Project is pleased, at any time, to provide technical advice, assistance, testimony, and consultation to this Subcommittee as it moves toward the legislative reforms that will ensure that all eligible voters have clear paths to the polls. 

� Pennsylvania Dep’t of State, Directive Concerning the Use, Implementation and Operation of Electronic Voting Systems by County Boards of Elections, at 3 (Sept.3, 2008). 


� Pennsylvania Dep’t of State, Emergency Paper Ballots (Aug. 2008). 


� Virginia law sets a floor for the allocation of voting equipment that is clearly insufficient  – one machine for every 750 registered voters at each precinct and one voting booth for each 425 voters in a precinct using optical scan.  Va. Code. Ann. § 24.2-627.  Ohio, by comparison, mandates one machine for every 175 registered voters.  


� Advancement Project, End of the Line? Preparing for a Surge in Voter Turnout in the November 2008 General Election (Oct. 2008) at 13, available at � HYPERLINK "http://www.advancementproject.org/ourwork/power-and-democracy/voter-protection/view.php?content_vp_id=71" \o "http://www.advancementproject.org/ourwork/power-and-democracy/voter-protection/view.php?content_vp_id=71" �http://www.advancementproject.org/ourwork/power-and-democracy/voter-protection/view.php?content_vp_id=71� [“End of the Line”]. 


� Id. at 13-14. 


� Id.


� Id. at 4.


� See Amended Expert Declaration of Walter Richard Mebane, submitted in support of Plaintiffs’ Motion for Preliminary Injunction in NAACP-VA v. Kaine, No. 3:08 CV 692 –RLW (E.D. Va. Oct. 31, 2008).


� Id. at ¶19.


� Id.


� See, e.g., Poll Book Problems Blamed for Slow Voting at 12 Chesapeake Precincts, PilotOnline.com, Nov. 4, 2008 (� HYPERLINK "http://hamptonroads.com" �http://hamptonroads.com�).


� Just Democracy blog (citing Huffington Post).


� Election Protection 2008:  Helping Voters Today, Modernizing the System for Tomorrow (Mar. 2009).


� Id. at 13, 16, 19.


� O.R.C. Ann. § 3503.16.


� Fla. Stat. § 101.045. 


� By contrast, some states, including Georgia and Pennsylvania, require the partial counting of provisional ballots cast in the wrong precinct; votes for contests in which the voter is eligible to vote must be counted regardless of the precinct in which the provisional ballot is cast.  


� See, e.g., Sandusky County Dem. Party v. Blackwell, 387 F.3d 565 (6th Cir. 2004) (reversing the district court’s holding that HAVA requires provisional ballots cast out of precinct to be counted).





PAGE  
8

